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TRIBAL RECOGNITION

TUESDAY, SEPTEMBER 17, 2002

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to notice, at 10 a.m. in room 485,
Senate Russell Building, Hon. Daniel K. Inouye (chairman of the
committee) presiding.
Present: Senators Inouye and Campbell.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAII, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

The Committee on Indian Affairs meets this morning to receive
testimony on two measures, S. 1392, a bill to establish procedures
for the Bureau of Indian Affairs of the Department of Interior with
respect to tribal recognition and S. 1393, a bill to provide grants
to ensure full and fair participation in certain decisionmaking proc-
esses at the Bureau of Indian Affairs.

[Text of S. 1392 and S. 1393 follow:]
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107TH CONGRESS
1ST SESSION S. 1 392

To establish procedures for the Bureau of Indian Affairs of the Department

of the Interior with respect to tribal recognition.

IN THE SENATE OF THE UNITED STATES

AuaGust 3, 2001

Mr. DopD (for himself and Mr. LIEBBERMAN) introduced the following bill;

o N O o b~ W N P

which was read twice and referred to the Committee on Indian Affairs

A BILL

establish procedures for the Bureau of Indian Affairs
of the Department of the Interior with respect to tribal
recognition.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TiTLE.—This Act may be cited as the
“Tribal Recognition and Indian Bureau Enhancement Act
of 2001”7,

(b) TABLE OF CONTENTS.—The table of contents of

this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Findings.
Sec. 3. Purposes.
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Sec.
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Sec.
Sec.
Sec.
Sec.
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4. Definitions.

5. Effect of acknowledgment of tribal existence.

6. Scope.

7. Letter of intent.

. Duties of the Department.

9. Requirements for the documented petition.

10. Mandatory criteria for Federal acknowledgment.
11. Previous Federal acknowledgment.

12. Notice of receipt of a letter of intent or documented petition.
13. Processing of the documented petition.

14. Testimony and the opportunity to be heard.

15. Written submissions by interested parties.

16. Publication of final determination.

joe]

17. Independent review, reconsideration, and final action.
18. Implementation of decision acknowledging status as an Indian tribe.
19. Authorization of appropriations.

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) The United States has an obligation to ree-
ognize and respect the sovereignty of Native Amer-
ican peoples who have maintained their social, cul-
tural, and political identity.

(2) All Native American tribal governments
that represent tribes that have maintained their so-
cial, cultural, and political identity, to the extent
possible within the context of history, are entitled to
establish government-to-government relations with
the United States and are entitled to the rights ap-
pertaining to sovereign governments.

(3) The Bureau of Indian Affairs of the De-
partment of the Interior exercises responsibility for
determining whether Native American groups con-

stitute “Federal Tribes” and are therefore entitled

*S 1392 IS
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3
to be recognized by the United States as sovereign
nations.

(4) In recent years, the decisionmaking process
used by the Bureau of Indian Affairs to resolve
claims of tribal sovereignty has been widely eriti-
cized.

(5) In order to ensure continued public con-
fidence in the Federal Government’s decisions per-
taining to tribal recognition, it is necessary to re-
form the recognition process.

3. PURPOSES.
The purposes of this Act are as follows:

(1) To establish administrative procedures to
extend Federal recognition to certain Indian groups.

(2) To extend to Indian groups that are deter-
mined to be Indian tribes the protection, services,
and benefits available from the Federal Government
pursuant to the Federal trust responsibility with re-
spect to Indian tribes.

(3) To extend to Indian groups that are deter-
mined to be Indian tribes the immunities and privi-
leges available to other federally acknowledged In-
dian tribes by virtue of their status as Indian tribes
with a government-to-government relationship with

the United States.

*S 1392 IS
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(4) To ensure that when the Federal Govern-
ment extends acknowledgment to an Indian group,
the Federal Government does so based upon clear,
factual evidence derived from an open and objective
administrative process.

(5) To provide clear and consistent standards of
administrative review of documented petitions for
Federal acknowledgment.

(6) To clarify evidentiary standards and expe-
dite the administrative review process by providing
adequate resources to process petitions.

4. DEFINITIONS.
In this Act:

(1) BUREAU.—The term “Burcau” means the
Bureau of Indian Affairs of the Department of the
Interior.

(2) DEPARTMENT.—The term ‘“Department”
means the Department of the Interior.

(3) DOCUMENTED PETITION.—The term ‘“‘docu-
mented petition” means the detailed arguments
made by a petitioner to substantiate the petitioner’s
claim to continuous existence as an Indian tribe, to-
gether with the factual exposition and all documen-

tary evidence necessary to demonstrate that the ar-

*S 1392 IS
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eguments address the mandatory criteria set forth in
section 10.

(4) IHISTORICALLY, TIIISTORICAL, OR TIIS-
TORY.—The term ‘‘historically”, “historical”’, or

)

“history”” means dating from the first sustained con-
tact with non-Indians.

(5) INDIAN GROUP OR GROUP.—The term “In-
dian group” or “group’” means any Indian or Alaska
Native aggregation within the continental United
States that the Secretary does not acknowledge to be
an Indian tribe.

(6) INDIAN TRIBE; TRIBE.—The terms “Indian
tribe” and “tribe” mean any group that the Sec-
retary determines to have met the mandatory cri-
teria set forth in section 10.

(7)  PETITIONER.—The term  “petitioner”
means any entity that has submitted a letter of in-
tent to the Secretary requesting acknowledgment
that the entity is an Indian tribe.

(8) SECRETARY.—The term ‘‘Secretary’” means
the Secretary of the Interior.

5. EFFECT OF ACKNOWLEDGMENT OF TRIBAL EXIST-

ENCE.

Acknowledgment of an Indian tribe under this Act

*S 1392 IS
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(1) confers the protection, services, and benefits
of the Federal Government available to Indian tribes

by virtue of their status as tribes;

(2) means that the tribe is entitled to the im-
munities and privileges available to other federally
acknowledged Indian tribes by virtue of their govern-
ment-to-government relationship with the United
States;

(3) means that the United States recognizes
that the tribe has the responsibilities, powers, limita-
tions, and obligations of a federally acknowledged
Indian tribe; and

(4) subjects the Indian tribe to the same au-
thority of Congress and the United States to which
other federally acknowledged tribes are subjected.

SEC. 6. SCOPE.

(a) IN GENERAL.—This Act applies only to those Na-
tive American Indian groups indigenous to the continental
United States which are not currently acknowledged as In-
dian tribes by the Department. It is intended to apply only
to groups that can present evidence of a substantially con-
tinuous tribal existence and which have functioned as au-
tonomous entities throughout history until the date of the

submission of the documented petition.

*S 1392 IS
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(b) ExcrusioNns.—The procedures established under

this Act shall not apply to any of the following:

(1) Any Indian tribe, organized band, pueblo,
Alaska Native village, or community that, as of the
date of enactment of this Act, has been acknowl-
edged as such and is receiving services from the Bu-
reau.

(2) An association, organization, corporation, or
group of any character that has been formed after
December 31, 2002.

(3) Splinter groups, political factions, commu-
nities, or groups of any character that separate from
the main body of a currently acknowledged tribe, ex-
cept that any such group that can establish clearly
that the group has functioned throughout history
until the date of the submission of the documented
petition as an autonomous tribal entity may be ac-
knowledged under this Act, even though the group
has been regarded by some as part of or has been
associated in some manner with an acknowledged
North American Indian tribe.

(4) Any group which is, or the members of
which are, subject to congressional legislation termi-

nating or forbidding the Federal relationship.

*S 1392 IS
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(5) Any group that previously petitioned and
was denied Federal acknowledgment under part 83
of title 25 of the Code of Federal Regulations prior
to the date of enactment of this Act, including reor-
ganized or reconstituted petitioners previously de-
nied, or splinter groups, spinoffs, or component
groups of any type that were once part of petitioners

previously denied.

(¢) PENDING PETITIONS.—Any Indian group whose
documented petition is under active consideration under
the regulations referred to in subsection (b)(5) as of the
date of enactment of this Act, and for which a determina-
tion is not final and effective as of such date, may opt
to have their petitioning process completed in accordance
with this Act. Any such group may request a suspension
of consideration in accordance with the provisions of sec-
tion 83.10(g) of title 25 of the Code of Federal Regula-
tions, as in effect on the date of enactment of this Act,
of not more than 180 days in order to provide additional
information or argument.
SEC. 7. LETTER OF INTENT.

(a) IN GENERAL.—Any Indian group in the continen-
tal United States that desires to be acknowledged as an
Indian tribe and that can satisfy the mandatory eriteria

set forth in section 10 may submit a letter of intent to

*S 1392 IS
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the Secretary. A letter of intent may be filed in advance
of, or at the same time as, a group’s documented petition.
(b) APPROVAL OF FOVERNING BoDY.—A letter of in-
tent must be produced, dated, and signed by the governing
body of the Indian group submitting the letter.
SEC. 8. DUTIES OF THE DEPARTMENT.

(a) PUBLICATION OF LIST OF INDIAN TRIBES.—The

Department shall publish in the Federal Register, no less
frequently than every 3 years, a list of all Indian tribes
entitled to receive services from the Bureau by virtue of
their status as Indian tribes. The list may be published
more frequently, if the Secretary deems it necessary.

(b) GUIDELINES FOR PREPARATION OF DOCU-

MENTED PETITIONS.

(1) IN GENERAL.—The Secretary shall make
available guidelines for the preparation of docu-
mented petitions. Such guidelines shall include the
following:

(A) An explanation of the ecriteria and
other provisions relevant to the Department’s
consideration of a documented petition.

(B) A discussion of the types of evidence
which may be used to demonstrate satisfaction

or particular criteria.

*S 1392 IS
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(C) General suggestions and guidelines on
how and where to conduct research.

(D) An example of a documented petition
format, except that such example shall not pre-
clude the use of any other format.

(2) SUPPLEMENTATION AND REVISION.—The
Secretary may supplement or update the guidelines
as necessary.

(¢) ASSISTANCE.—The Department shall, upon re-
quest, provide petitioners with suggestions and advice re-
garding preparation of the documented petition. The De-
partment shall not be responsible for any actual research
necessary to prepare such petition.

(d) NOTICE REGARDING CURRENT PETITIONS.—Any
Indian group whose documented petition is under active
consideration as of the date of enactment of this Act shall
be notified of the opportunity under section 6(c) to choose
whether to complete their petitioning process under the
provisions of this Act or under the provisions of part 83
of title 25 of the Code of Federal Regulations, as in effect
on the day before such date.

(e) NoT1icE 10 GrROUPS WITH A LETTER OF IN-
TENT.—Any group that has submitted a letter of intent
to the Department as of the date of enactment of this Act

shall be notified that any documented petition submitted

*S 1392 IS
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by the group shall be considered under the provisions of
this Act.
SEC. 9. REQUIREMENTS FOR THE DOCUMENTED PETITION.

(a) IN GENERAL.—The documented petition may be
in any readable form that contains detailed, specific evi-
dence in support of a request to the Secretary to acknowl-
edge tribal existence.

(b) APPROVAL OF GOVERNING BoDY.—The docu-
mented petition must include a certification, signed and
dated by members of the group’s governing body, stating
that it is the group’s official documented petition.

(¢) SATISFACTION OF MANDATORY CRITERIA.—A pe-
titioner must satisfy all of the mandatory criteria set forth
in section 10 in order for tribal existence to be acknowl-
edged. The documented petition must include thorough ex-
planations and supporting documentation in response to

all of such criteria.

(d) STANDARDS FOR DENIALL.
(1) IN GENERAL.—Subject to paragraphs (2)
and (3), a petitioner shall not be acknowledged if the
evidence presented by the petitioner or others is in-
sufficient to demonstrate that the petitioner meets
each of the mandatory criteria in section 10.
(2) REASONABLE LIKELITIOOD OF VALIDITY.—

A criterion shall be considered met if the Secretary

*S 1392 IS
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finds that it is more likely than not that the evi-
dence presented demonstrates the establishment of
the criterion.
(3) CONCLUSIVE PROOF NOT REQUIRED.—(Con-
clusive proof of the facts relating to a criterion shall
not be required in order for the criterion to be con-

sidered met.

(e) CONSIDERATION OF HISTORICAL SITUATIONS.
Evaluation of petitions shall take into account historical
situations and time periods for which evidence is demon-
strably limited or not available. The limitations inherent
in demonstrating the historical existence of community
and political influence or authority shall also be taken into
account. Existence of ecommunity and political influence
or authority shall be demonstrated on a substantially con-
tinuous basis, but such demonstration does not require
meeting these criteria at every point in time. Fluctuations
in tribal activity during various years shall not in them-
selves be a cause for denial of acknowledgment under
these criteria.

SEC. 10. MANDATORY CRITERIA FOR FEDERAL ACKNOWL-
EDGMENT.
The mandatory criteria for Federal acknowledgment

are the following:

*S 1392 IS
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(1) IDENTIFICATION ON A SUBSTANTIALLY

CONTINUOUS BASIS.—The petitioner has been identi-
fied as an American Indian entity on a substantially
continuous basis since 1900. Evidence that the
group’s character as an Indian entity has from time
to time been denied shall not be considered to be
conclusive evidence that this criterion has not been
met. Evidence to be relied upon in determining a
egroup’s Indian identity may consist of any 1, or a
combination, of the following, as well as other evi-
dence of identification by other than the petitioner
itself or its members:
(A) Identification as an Indian entity by
Federal authorities.
(B) Relationships with State governments
based on identification of the group as Indian.
(C) Dealings with a county, parish, or
other local government in a relationship based
on the group’s Indian identity.
(D) Identification as an Indian entity by
anthropologists, historians, or other scholars.
(E) Identification as an Indian entity in

newspapers and books.

*S 1392 IS
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(F) Identification as an Indian entity in
relationships with Indian tribes or with na-
tional, regional, or State Indian organizations.

(2) DISTINCT COMMUNITY.—

(A) IN GENERAL.—A predominant portion
of the petitioning group comprises a distinet
community and has existed as a community
from historical times until the date of the sub-
mission of the documented petition. This eri-
terion may be demonstrated by some combina-
tion of the following evidence or other evidence:

(1) Significant rates of marriage with-
in the group, or, as may be culturally re-
quired, patterned out-marriages with other
Indian populations.

(i1) Significant social relationships
connecting individual members.

(iii) Significant rates of informal so-
cial interaction which exist broadly among
the members of a group.

(iv) A significant degree of shared or
cooperative labor or other economic activity

among the membership.

*S 1392 IS
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(v) Evidence of strong patterns of dis-
crimination or other social distinctions by
nonmembers.

(vi) Shared sacred or secular ritual
activity encompassing most of the group.

(vii) Cultural patterns shared among
a significant portion of the group that are
different from those of the non-Indian pop-
ulations with whom it interacts. Such pat-
terns must function as more than a sym-
bolic identification of the group as Indian,
and may include language, kinship organi-
zation, or religious beliefs and practices.

(viii) The persistence of a named, col-
lective Indian identity continuously over a
period of more than 50 years, notwith-
standing changes in name.

(ix) A demonstration of historical po-
litical influence under the criterion in para-
graph (3) shall be evidence for demonstrat-

ing historical community.

(B) SUFFICIENT EVIDENCE.—A petitioner

shall be considered to have provided sufficient

evidence of community at a given point in time
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if evidence is provided to demonstrate any 1 of

the following:

(i) More than 50 percent of the mem-
bers reside in a geographical area exclu-
sively or almost exclusively composed of
members of the group, and the balance of
the group maintains consistent interaction
with some members of the community.

(i) At least 50 percent of the mar-
riages in the group are between members
of the group.

(iii) At least 50 percent of the group
members maintain distinet cultural pat-
terns such as language, kinship organiza-
tion, or religious beliefs and practices.

(iv) There are distinet community so-
cial institutions encompassing most of the
members, such as Kinship organizations,
formal or informal economic cooperation,
or religious organizations.

(v) The group has met the criterion in
paragraph (3) using evidence described in

paragraph (3)(A).

(3) POLITICAL INFLUENCE OR AUTHORITY.—



© 00 N oo 0o b~ W N PP

N N NN NN R R P B B B B B R
O & W N B O © © N o 00 M W N B O

18

17

(A) IN GENERAL.—The petitioner has

maintained political influence or authority over

its members as an autonomous entity from his-

torical times until the date of the submission of

the documented petition. This criterion may be

demonstrated by some combination of the fol-

lowing evidence or by other evidence:

*S 1392 IS

(i) The group is able to mobilize sig-
nificant numbers of members and signifi-
cant resources from its members for group
purposes.

(i) Most of the membership considers
issues acted upon or actions taken by
group leaders or governing bodies to be of
importance.

(iii) There is widespread knowledge,
communication, and involvement in politi-
cal processes by most of the group’s mem-
bers.

(iv) The group meets the criterion in
paragraph (2) at more than a minimal
level.

(v) There are internal conflicts which
show controversy over valued group goals,

properties, policies, processes, or decisions.
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(B) SUFFICIENT EVIDENCE.—

(1) IN GENERAL.

A petitioning group
shall be considered to have provided suffi-
cient evidence to demonstrate the exercise
of political influence or authority at a
given point in time by demonstrating that
group leaders or other mechanisms exist or
existed that—

(I) allocate group resources such
as land and residence rights on a con-
sistent basis;

(IT) settle disputes between mem-
bers or subgroups by mediation or
other means on a regular basis;

(ITT) exert strong influence on
the behavior of individual members,
such as the establishment or mainte-
nance of norms and the enforcement
of sanctions to direct or control be-
havior; or

(IV) organize or influence eco-
nomic subsistence activities among the
members, including shared or coopera-

tive labor.



© 00 N oo 0o b~ W N PP

N N NN NN R R P R B B B B op
g & WO N B © © © N O 00 M W N P O

20

19
(1) PRESUMPTIVE  EVIDENCE.—A
group that has met the requirements in
paragraph (2)(A) at a given point in time
shall be considered to have provided suffi-
cient evidence to meet this criterion at that
point in time.

(4) GOVERNING DOCUMENT AND MEMBERSHIP
CRITERIA.—Submission of a copy of the group’s gov-
erning document and membership criteria. In the
absence of a written document, the petitioner must
provide a statement describing in full its member-
ship eriteria and current governing procedures.

(5) DESCENDANTS FROM A HISTORICAL INDIAN
TRIBE.—

(A) IN GENERAL.

The petitioner’s mem-
bership consists of individuals who descend
from a historical Indian tribe or from historical
Indian tribes which combined and functioned as
a single autonomous political entity. Evidence
acceptable to the Secretary which can be used
for this purpose includes the following:
(i) Rolls prepared by the Secretary on
a descendancy basis for purposes of dis-
tributing claims money, providing allot-

ments, or other purposes.

*S 1392 IS
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(i1) Federal, State, or other official
records or evidence identifying group mem-
bers or ancestors of such members as
being descendants of a historical tribe or
tribes that combined and functioned as a
single autonomous political entity.

(iii)) Church, school, and other similar
enrollment records identifying group mem-
bers or ancestors of such members as
being descendants of a historical tribe or
tribes that combined and functioned as a
single autonomous political entity.

(iv) Affidavits of recognition by tribal
elders, leaders, or the tribal governing body
identifying group members or ancestors of
such members as being descendants of a
historical tribe or tribes that combined and
functioned as a single autonomous political
entity.

(v) Other records or evidence identify-
ing members or ancestors of such members
as being descendants of a historical tribe
or tribes that combined and functioned as

a single autonomous political entity.
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(B) CERTIFIED MEMBERSHIP LIST.—The
petitioner must provide an official membership
list, separately certified by the group’s govern-
ing body, of all known current members of the
group. The list must include each member’s full
name (including maiden name), date of birth,
and current residential address. The petitioner
shall also provide a copy of each available
former list of members based on the group’s
own defined criteria, as well as a statement de-
seribing  the circumstances surrounding the
preparation of the current list and, insofar as
possible, the circumstances surrounding the
preparation of former lists.

(6) MEMBERSHIP IS COMPOSED PRINCIPALLY

OF INDIVIDUALS WHO ARE NOT MEMBERS OF AN AC-

KNOWLEDGED TRIBE.—

(A) IN GENERAL.—The membership of the
petitioning group is ecomposed prineipally of in-
dividuals who are not members of any acknowl-
edged North American Indian tribe.

(B) EXCEPTION.—A petitioning group may
be acknowledged even if its membership is com-
posed principally of individuals whose names

have appeared on rolls of, or who have been
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otherwise associated with, an acknowledged In-
dian tribe, if the group establishes that it has
functioned throughout history until the date of
the submission of the documented petition as a
separate and autonomous Indian tribal entity,
that its members do not maintain a bilateral
political relationship with the acknowledged
tribe, and that its members have provided writ-
ten confirmation of their membership in the pe-
titioning group.

(7) NO LEGISLATION TERMINATES OR PRO-

HIBITS THE FEDERAL RELATIONSHIP.—Neither the

petitioner nor its members are the subject of con-

gressional legislation that has expressly terminated

or forbidden the Federal relationship.

SEC. 11. PREVIOUS FEDERAL ACKNOWLEDGMENT.

The provisions of section 83.8 of title 25 of the Code

of Federal Regulations, as in effect on the date of enact-

ment of this Act, shall apply with respect to petitioners

claiming previous Federal acknowledgment under this Act.

SEC. 12. NOTICE OF RECEIPT OF A LETTER OF INTENT OR

DOCUMENTED PETITION.

(a) NOTICE AND PUBLICATION.—

(1) INn GENERAL.—Within 30 days after receiv-

ing a letter of intent, or a documented petition if a
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letter of intent has not previously been received and
noticed, the Secretary shall acknowledge such receipt
in writing and shall have published within 60 days

in the Federal Register a notice of such receipt.

(2) REQUIREMENTS.—The notice published in

the Federal Register shall include the following:

(A) The name, location, and mailing ad-
dress of the petitioner and such other informa-
tion as will identify the entity submitting the
letter of intent or documented petition.

(B) The date the letter or petition was re-
ceived.

(C) Information regarding how interested
and informed parties may submit factual or
legal arguments in support of, or in opposition
to, the petitioner’s request for acknowledgment
or to request to be kept informed of all general
actions affecting the petition.

(D) Information regarding where a copy of
the letter of intent and the documented petition

may be examined.

(b) OTER NOTIFICATION.—The Secretary shall no-

tify, in writing, the chief executive officer, members of

24 Congress, and attorney general of the State in which a

25

petitioner is located and of each State in which the peti-
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tioner historically has been located. The Secretary shall
also notify any recognized tribe and any other petitioner
which appears to have a relationship with the petitioner,
including a historieal relationship, or which may otherwise
be considered to have a potential interest in the acknowl-
edgment determination. The Secretary shall also notify the
chief executive officers of the counties and municipalities
located in the geographic area historically occupied by the
petitioning group.

(¢) OTHER PUBLICATION.—The Secretary shall also
publish the notice of receipt of the letter of intent, or docu-
mented petition if a letter of intent has not been previously
received, in a major newspaper or newspapers of general
cireulation in the town or city nearest to the petitioner.
Such notice shall include the information required under
subsection (a)(2).

SEC. 13. PROCESSING OF THE DOCUMENTED PETITION.

The provisions of section 83.10 of title 25 of the Code
of Federal Regulations, as in effect on the date of enact-
ment of this Act, shall apply with respect to the processing
of a documented petition under this Act.

SEC. 14. TESTIMONY AND THE OPPORTUNITY TO BE
HEARD.
(a) IN GENERAL.—The Secretary shall consider all

relevant evidence from any interested party including
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neighboring municipalities that possess information bear-
ing on whether to recognize an Indian group or not.

(b) HEARING UPON REQUEST.—Upon an interested
party’s request, and for good cause shown, the Secretary
shall conduct a formal hearing at which all interested par-
ties may present evidence, call witnesses, cross-examine
witnesses, or rebut evidence in the record or presented by
other parties during the hearing.

(¢) TRANSCRIPT REQUIRED.—A transcript of any
hearing held under this section shall be made and shall
become part of the administrative record upon which the
Secretary is entitled to rely in determining whether to ree-
ognize an Indian group.

SEC. 15. WRITTEN SUBMISSIONS BY INTERESTED PARTIES.

The Secretary shall consider any written materials
submitted to the Bureau from any interested party, in-
cluding neighboring municipalities, that possess informa-
tion bearing on whether to recognize an Indian group.

SEC. 16. PUBLICATION OF FINAL DETERMINATION.

The Secretary shall publish in the Federal Register
a complete and detailed explanation of the Secretary’s
final decision regarding a documented petition under this
Act, including express finding of facts and of law with re-

gard to each of the critera listed in section 10.

*S 1392 IS
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SEC. 17. INDEPENDENT REVIEW, RECONSIDERATION, AND
FINAL ACTION.

The provisions of section 83.11 of title 25 of the Code
of Federal Regulations, as in effect on the date of enact-
ment of this Aet, shall apply with respect to the independ-
ent review, reconsideration, and final action of the Sec-
retary on a documented petition under this Act.

SEC. 18. IMPLEMENTATION OF DECISION ACKNOWLEDGING
STATUS AS AN INDIAN TRIBE.

The provisions of section 83.12 of title 25 of the Code
of Federal Regulations, as in effect on the date of enact-
ment of this Aet, shall apply with respect to the implemen-
tation of a decision under this Act acknowledging a peti-
tioner as an Indian tribe.

SEC. 19. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to carry out

this Aet, $10,000,000 for fiscal year 2002 and each fiscal

vear thereafter.
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107TH CONGRESS
1ST SESSION S. 1 393

To provide grants to ensure full and fair participation in certain
decisionmaking processes at the Bureau of Indian Affairs.

IN THE SENATE OF THE UNITED STATES

AuaGust 3, 2001

Mr. DopD (for himself and Mr. LIEBBERMAN) introduced the following bill;
which was read twice and referred to the Committee on Indian Affairs

A BILL

To provide grants to ensure full and fair participation in
certain decisionmaking processes at the Bureau of Indian
Affairs.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. GRANT PROGRAM.

(a) IN GENERAL.—To the extent that amounts are
appropriated and acceptable requests are submitted, the
Secretary shall award grants to eligible local governments

and eligible Indian groups to promote the participation of

such governments and groups in the decisionmaking proe-

© 00 N oo o B~ W N PP
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under such a grant is necessary to protect the interests
of the government or group and would otherwise promote
the interests of just administration within the Bureau of
Indian Affairs.

(b) ACTIONS FOR WHICH GRANTS MAY BE AVAIL-

ABLE.—The Secretary may award grants under this sec-

tion for participation assistance related to the following
actions:

(1) ACKNOWLEDGMENT.—An Indian group is

seeking Federal acknowledgment or recognition, or a

terminated Indian tribe is seeking to be restored to

federally-recognized status.

(2) TRUST STATUS.

A federally-recognized In-
dian tribe has asserted trust status with respect to
land within the boundaries of an area over which a
local government currently exercises jurisdiction.

(3) TrUsT LAND.—A federally-recognized In-
dian tribe has filed a petition with the Secretary of
the Interior requesting that land within the bound-
aries of an area over which a local government is

currently exercising jurisdiction be taken into trust.

(4) LAND cnATMS.—An Indian group or a fed-
erally-recognized Indian tribe is asserting a claim to
land based upon a treaty or a law specifically appli-

cable to transfers of land or natural resources from,
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by, or on behalf of any Indian, Indian tribe, or
group, or band of Indians (including the Acts com-

monly known as the Trade and Intercourse Acts (1

Stat. 137; 2 Stat. 139; and 4 Stat. 729)).

(5) OTHER ACTIONS.—Any other action or pro-
posed action relating to an Indian group or feder-
ally-recognized Indian tribe if the Secretary deter-
mines that the action or proposed action is likely to
significantly affect the citizens represented by a local
government.

(¢) AMOUNT OF GRANTS.—Grants awarded under

this section to a local government or eligible Indian group

for any one action may not exceed $500,000 in any fiscal

(d) DEFINITIONS.—In this section:

(1) ACKNOWLEDGED INDIAN TRIBE.—The term

“acknowledged Indian tribe” means any Indian
tribe, band, nation, pueblo, or other organized group
or community which is recognized as eligible for the
special programs and services provided by the
United States to Indians because of their status as
Indians.

(2) ELIGIBLE INDIAN GROUP.—The term “eligi-

ble Indian group” means a group that—
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(A) is determined by the Secretary to be in
need of financial assistance to facilitate fair
participation in a pending action desecribed in
subsection (b);

(B) is an acknowledged Indian Tribe or
has petitioned the Secretary to be acknowledged
as a Indian Tribe; and

(C) petitions the Secretary for a grant
under subsection (a).

(3) ELIGIBLE LOCAL GOVERNMENT.—The term

“eligible local government” means a municipality or

county that—

(A) is determined by the Secretary to be in
need of financial assistance to facilitate fair
participation in a pending action deseribed in
subsection (b); and

(B) petitions the Secretary for a grant
under subsection (a).

)

(4) SECRETARY.—The term ‘“‘Secretary’” means

the Secretary of the Interior.
(e) EFFECTIVE DATE.—Grants awarded under this
section may only be applied to expenses incurred after the

date of enactment of this Act.

There 1s

authorized to be appropriated to carry out this section
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1 $8,000,000 for each fiscal year that begins after the date
2 of the enactment of this Act.
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The CHAIRMAN. We are pleased to welcome the sponsors of these
measures, Senators Dodd and Lieberman but before I call upon our
distinguished witnesses, may I first call upon the vice chairman of
the committee, Senator Ben Nighthorse Campbell.

STATEMENT OF HON. BEN NIGHTHORSE CAMPBELL, U.S. SEN-
ATOR FROM COLORADO, VICE CHAIRMAN, COMMITTEE ON
INDIAN AFFAIRS

Senator CAMPBELL. Welcome to our colleagues, Senators Dodd
and Lieberman.

As we consider these bills, pending on the Senate floor, as you
know, Mr. Chairman, is an amendment to the fiscal year 2003 In-
terior appropriations bill to add administrative procedures to the
process that is already in place. Although I personally do not be-
lieve the appropriations bill is the right vehicle for this, I certainly
understand the sponsor’s concern and frustration with a process
that should have been streamlined a long time ago.

This committee has held many hearings on the issue of recogni-
tion and recognition reform. We have also heard how for some peo-
ple the process has taken years, even generations, to complete. I
believe the process that governs how the United States recognizes
tribes should be transparent, timely and afford due process to the
petitioners. I also believe that the fundamental fairness requires
that truly affected communities be given an opportunity to be
heard. Sometimes in the past they have not been.

I do find it ironic, Mr. Chairman, and I think I have told you this
before, about native people who have lived in North America for
thousands of years who have to document who they are by a gov-
ernment set up by post-Columbian immigrants. The legislation be-
fore us certainly, in significant ways, makes some changes. We
have a tongue and cheek comment we hear sometimes in the In-
dian community that we had bad immigration laws years ago.

These bills would remove the decisionmaking authority from the
Assistant Secretary and give it to the Secretary; authorize inter-
ested parties to request the Secretary conduct formal hearings on
a petition in addition to the hearings currently available; alter the
standard of proof from a reasonable likelihood standard to a more
likely than not standard; and increase the authorized funding for
the recognition process to $10 million for each fiscal year after en-
actment.

Those, however, clamoring for reform, must recognize that the
process in place is sometimes made worse by an avalanche of law-
suits filed by local communities, State attorneys general and suits
from already-recognized tribes. The BAR is also flooded with re-
quests under the Freedom of Information Act that keeps churning
the system and churning the dialog, preventing the BAR from per-
forming its core functions. If we are going to reform the recognition
process, we should make sure we are providing reforms not just for
States and attorneys general but for the petitioners themselves.

Thank you, Mr. Chairman. I am looking forward to hearing from
our witnesses.

The CHAIRMAN. Thank you very much.

Our first witness is the distinguished Senator from Connecticut,
Senator Dodd.
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STATEMENT OF HON. CHRISTOPHER J. DODD, U.S. SENATOR
FROM CONNECTICUT

Senator DoDD. Thank you very much, Mr. Chairman.

I am pleased to be joined at the witness table by my colleague
from Connecticut, Senator Lieberman. I want to thank you and
Senator Campbell for agreeing to hold this hearing today. I appre-
ciate it very, very much. This is an extraordinarily important issue
to both the people of our State of Connecticut and we think people
across the Nation as well.

I also want to thank both of you for your leadership on issues
pertaining to Indian Affairs. No one has done more in the U.S. Sen-
ate or in the whole Congress, for that matter, to advance the cause
of improving America’s understanding of native peoples and native
cultures than the two of you. Senator Inouye and Senator Campbell
have worked to enable America to better understand itself, to see
ourselves as one people who have grown out of many traditions.
They have helped us to define and harness one of our greatest nat-
ural resources, the great diversity of America.

I know that everyone in this room and people all across the coun-
try would want to take this opportunity to express that sense of
gratitude to both of you for your tremendous contributions.

The issue we are here to discuss today is the issue of how the
Federal Government goes about the business of identifying which
native American groups have maintained such cultural, social and
political distinctiveness that they should be recognized as separate,
sovereign nations. This is an i1ssue that profoundly impacts the
rights and obligations of the Federal Government, the States and
the various Indian nations of North America.

I am not here in any way to criticize the civil servants of the Bu-
reau of Indian Affairs [BIA]. In my view, they are doing their best
under extremely difficult circumstances but the process is doing a
grave disservice, in my view, to the cause of good government and
the significance of tribal sovereignty.

As all of my colleagues know, Congress has the authority and a
duty to respect, honor and protect the rights of sovereign native In-
dian nations that resided in the borders of the United States. The
Federal Government has a unique legal relationship with each of
the tribal governments that represent peoples whose ancestors
were here long before people from the rest of the world joined them
in calling America home.

The history of the relationship between the Federal Government
and all native Americans is a long and complicated one. We don’t
have the time here today to detail many of the facts of that history
but for the purpose of this hearing today, it is important I think
to remember there have been several ways in which the Federal
Government has acknowledged that a particular group of tribal
people are so socially, culturally and politically distinct that they
should be regarded as a separate, sovereign nation, entitled to im-
munity from the laws of the various States and entitled to a direct
government-to-government relationship with the Government of
the United States.

Initially, many groups were recognized as separate nations
through treaties. Later, some Indian nations were recognized by
acts of Congress. Most recently, it has become common for tribes
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to be recognized through an administrative process conducted by
the BIA within the Department of the Interior.

I suppose there is nothing inherently better or worse about any
of these alternative ways of establishing the legal status of a tribal
group. What is important, in my view, is that the public can have
the confidence that the Federal Government has correctly deter-
mined that a group in fact is so historically, culturally and politi-
cally separate and distinct, that the group should be recognized as
a nation.

For many years now, the recognition process administered by the
BIA has been under scrutiny and it has become clear that the cur-
rent process is inadequate to ensure that the decisions being made
are factually correct and legally just. The chairman and vice chair-
man of this committee have held hearings on this matter and per-
haps more than anyone else have documented many of the short-
comings in this process.

The General Accounting Office [GAO], in a highly critical study
released last November, noted:

The Assistant Secretary has rejected several recent recommendations made by the
technical staff all resulting in either proposed or final decisions to recognize tribes
when the staff had recommended against recognition.

The GAO concluded that:

Because of the weakness in the recognition process, the basis for the BIA’s tribal
recognition decisions is not always clear and the length of time involved an be sub-
stantial.

These findings are reminiscent of the testimony offered by Kevin
Gover who until January 2000 was the Assistant Secretary for In-
dian CiAffairs. In May 2000 before this committee, Secretary Gover
stated:

I am troubled by the money backing certain petitions and I do think it is time
that Congress should consider an alternative to the existing process. Otherwise, we
are more likely to recognize someone that might not deserve it.

Mr. Gover further stated:

The more contentious and nasty things become, the less we feel we are able to
do it. I know it is unusual for an agency to give up responsibility like this, but this
one has outgrown us. It needs more expertise and resources than we have available.

Mr. Chairman, taken together, these statements amount to a
startling admission. I would suggest anytime an Assistant Sec-
retary says in effect that his or her agency is incapable of grappling
with one of its fundamental responsibilities, that is a cry for help
that should not and cannot be ignored, but that cry has been ig-
nored by the agency despite near universal criticism of the process.
Despite pleas for fundamental fairness, no fundamental change has
been made.

As a member of the Duwamish Tribe has said:

We have known and felt the effects of 20 years of administrative inaccuracies,
delays and blase approach in handling and processing the Duwamish petitions.

Frankly, the BIA is just not doing its job as well as people in this
country and the people in native American tribes deserve. Adminis-
trative irregularities, accusations of influence peddling and a proc-
ess that is generally perceived as exceedingly arcane have given
rise to profound and reasonable doubts about the validity of the de-
cisions being rendered by the BIA. This is no way for the Federal
Government to determine the legal status of tribal groups and set
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the conditions for how those groups will interact with State govern-
ments, municipalities or Federal agencies.

The legislation Senator Lieberman and I have proposed is de-
signed to ensure that the recognition process is a competent proc-
ess and will yield decisions that are beyond the reproach of any
reasonable person. The decisions the BIA is making are too far too
important to be based on a flawed administrative procedure. Every
recognition decision carries with it a legal significance that should
endure forever. Each recognition decision made by the BIA is a
foundation upon which relationships between tribes and States,
tribes and towns, Indians and non—Indians will be built for genera-
tions and generations to come. We need to make sure that the
foundation upon which these lasting decisions are built is sound
and will withstand the test of time. We as a nation cannot afford
to build relationships between sovereigns on the shifting sands of
a broken bureaucratic procedure and system.

There are currently more than 200 petitions for Federal recogni-
tion pending before the BIA. That means there are more than 200
groups of people who believe they are entitled to be treated as na-
tions unto themselves. There are petitions pending in 37 of our 50
States and each of these groups may be legally entitled to be recog-
nized as a foreign nation. Our legislation is intended to ensure that
the Federal Government issues final decisions about whether these
groups should be recognized as separate government and we can be
absolutely confident that the facts leading to the decision were
properly found in accordance with commonly accepted and prudent
administrative procedures.

I think we have an obligation to the people of the United States
and to native Americans and their governments to ensure that the
BIA gets its facts right in each and every case. I believe that every
tribal government that is entitled to recognition should be recog-
nized and should be recognized in an appropriately speedy process,
but I am not willing to trade speed for accuracy.

Ultimately, I think the greatest threat to tribal sovereignty may
be sloppiness in the recognition process. If the process is not impec-
cable, then there will be mistakes. There is a danger that groups
that should be recognized will not be and that others who should
not be recognized will be. If sovereignty and the right to self gov-
ernance become the booby prizes for winning some bureaucratic
game, then we will have failed both native Americans and the
American public as a whole.

Mr. Chairman and Senator Campbell, this is a profoundly seri-
ous issue that cries out for some resolution. I did not like at all of-
fering an amendment to an appropriations bill. That is not my
style. I have been here 22 years and I generally believe that there
are procedures and ways of doing things but we were left with no
other alternative here given the timeliness of various events. So we
are put in a situation of offering an amendment there. I would pre-
fer not to go that way but we are faced with decisions that are
going to be made very shortly and I would vehemently oppose, ve-
hemently oppose any effort to undo a recognition once it has oc-
curred. I think that would be a profoundly dangerous step to take
but I am concerned that if we don’t get this right, there will be
moves made by this Congress or other Congresses in the future to
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undo recognitions. Nothing could be more injurious or dangerous to
the right of sovereignty than that process.

I am begging and pleading that we get this right as soon as we
can so we don’t build up the kind of resentments and hostility that
could do great danger and damage. The process desperately needs
to be fixed.

For those reasons, Mr. Chairman and Senator Campbell, we are
here before you today to petition your support. We have an amend-
ment pending. I appreciate the efforts made over the last several
days to try and reach some accommodation here but this is a pro-
foundly important issue in our State and a growing issue across
the country. I thank you for listening.

The CHAIRMAN. Thank you very much, Senator Dodd.

Now, may I recognize Senator Lieberman.

STATEMENT OF HON. JOSEPH 1. LIEBERMAN, U.S. SENATOR
FROM CONNECTICUT

Senator LIEBERMAN. Thank you, Mr. Chairman and Vice Chair-
man.

Let me first thank Senator Dodd for a very eloquent, comprehen-
sive and fair statement of what motivated us both to put in the two
bills you are considering today in this hearing, S. 1392 and S. 1393
but also to offer the amendment we have offered on the floor.

I thank you for convening this hearing. It comes at a very impor-
tant time and I hope it sets the context in which all of us both in
the Senate and outside who have competing points of view, dif-
ferent points of view, can find common ground to move forward.

These two pieces of legislation were introduced by Senator Dodd
and myself last year. Our motivation was to create a more fair and
open Federal-tribal recognition process. That process has taken on
extraordinary importance in our State of Connecticut which experi-
ence is close to us and motivates us because of the probability that
recognized tribes will open large casinos and that creates a concern
among the citizenry about the impact on the State, and therefore,
on the fairness of the recognition process.

I want to join Senator Dodd in saying very clearly probably what
does not have to be said but we should say it, this is not an at-
tempt to frustrate not just the statutory right that native Ameri-
cans have to recognition and sovereign nation status when the
claim can be made but the historic right, the right that comes from
history and justice.

The goal here is to improve the recognition process so that no
one can feel that whatever the decision in that process it was
achieved without due process in a way that was unfair. In another
sense, going back to something Senator Campbell said, to see if we
can create a process which after a decision is made, minimizes, one
might say hopefully eliminates, the appeals, the litigation that
delays this for so long.

Senator Dodd quoted the GAO report of last November. Obvi-
ously GAO is independent and nonpartisan and it was a stinging
I thought statement on the recognition process which then was sec-
onded by the Interior Department’s Inspector General and the past
Assistant Secretary for Indian Affairs.
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I must say that since the issuance of the GAO report, there has
been, in our view, no significant effort to reform the recognition
process from within to fix the problems GAO cited. The BIA has
continued to move forward without apparent change, most recently
and most troubling to us in Connecticut, in its decision regarding
the Eastern Pequots that has ignited a genuine cauldron of con-
troversy in Connecticut.

A review of the Eastern Pequot decision makes clear why people
in our State have become extremely concerned about this issue and
skeptical about the existing tribal recognition process. Faced with
petitions for recognition from two tribes, both of which claim they
were not the same tribe as the other, the BIA nonetheless created
a new tribe out of the two petitioners. Thus, in the view of many
people in Connecticut, the BIA affirmatively reached out and cre-
ated a new tribe when no one was requesting that. In addition, the
analysis contains several apparently unprecedented legal conclu-
sions furthering the public distrust of the BIA process.

In particular, there was reliance on the State’s recognition of the
tribes to fill gaps for:

Specific periods of time where the other evidence in the record
concerning community or political influence would be insufficient
by itself.

From the decision. I am not an expert in these matters but I
have been informed that this is unprecedented, that never before
has a State recognition been sufficient to satisfy the criteria for
Federal recognition.

Many observers were also troubled by the BIA’s conclusion that
the separate governing documents of the two tribes satisfied the
statute’s requirement that the recognized tribe have a single set of
governing documents and membership criteria. This has brought
public confidence, at least in our State, in the recognition process
to an unprecedented low. It is in that context that Senator Dodd
and I have gone forward both with our amendment and why we are
so grateful that you have given a hearing this morning to the two
pieces of legislation that we have introduced in an attempt to fix
the problems. Rather than letting the process continue in its cur-
rent manner, these legislative proposals would require the BIA to
provide adequate procedures to ensure the fairness and credibility
of its process, something, as Senator Dodd said, that will benefit
both the tribes and the communities that surround them and pro-
vide the resources, the stakeholders of limited means required to
meaningfully participate in the process.

As a whole, our two pieces of legislation we think move toward
a stronger recognition system in which all interested parties are
able to participate fully and the results therefore are more likely
to be more broadly accepted as not only fair but as final. In par-
ticular, S. 1392 is intended to ensure that the recognition criteria
are satisfied and that all affected parties, including affected towns,
have a chance to fairly participate in the decision process. This pro-
posal ensures that affected parties be given proper notice, that rel-
evant evidence from petitioners and interested parties including
neighboring towns is properly considered, that a formal hearing
may be requested with an opportunity for witnesses to be called,
and with other due process procedures in place, that a transcript
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of the hearing is kept and that the evidence is sufficient to show
that the petitioner meets the seven mandatory criteria in Federal
regulations and that a complete and detailed explanation of the
final decision and findings of fact are published in the Federal Reg-
ister.

Let me stress what I think should be clear from this, that this
legislation is not an attempt—in fact it does nothing to affect al-
ready-recognized Federal tribes or to hinder their economic devel-
opment plans, nor does it change existing Federal tribal recognition
laws. It is simply an attempt to build into the system the most fun-
damental aspects of due process.

Having created these new procedures in S. 1392, or proposed
their creation, S. 1393 is intended to ensure that all stakeholders
are able to benefit from them, to use them. It would provide grants
to both native American tribes and local governments that can
prove fiscal need to allow them to hire genealogists, lawyers and
other professionals that will enable them to participate fully in
these proceedings. Grants would be available to assist these eligi-
ble parties in BIA proceedings regarding the recognition of a tribe
as well as proceedings whether to place land in trust for a tribe.

We view these two bills as working in tandem. We cannot make
the recognition process stronger and more transparent without giv-
ing participants the appropriate resources to be involved and bene-
fit from the due process that we are trying to create.

Because, as I have said, these bills do not affect already-recog-
nized Federal tribes or hinder their economic development plans or
change existing Federal tribal recognition laws in substance, it is
our hope that these proposals might be the occasion for all of us,
if I may speak directly, under the leadership of you, Mr. Chairman
and Senator Campbell, to find common ground and move forward
on that basis.

I thank you very much for the time you have given us. I hope
you will view the efforts Senator Dodd and I are making here in
the realistic, real life context from which they emerge in Connecti-
cut and that you will take them also in the spirit in which we both
have spoken which is this is an attempt not to scuttle a process of
recognition but to improve it so it is not only more fair but ulti-
mately more credible and more final.

I thank you both very much for your time.

The CHAIRMAN. Senator Lieberman, Senator Dodd, on behalf of
the committee, we thank you and I can assure you that I take this
matter very seriously and admittedly in a sense, personally be-
cause I had the great honor of serving with Senator Dodd’s father.
I think the record would show that my relationship with Connecti-
cut has always been a positive one and hopefully helpful.

But I believe the record of the history of the recognition process,
shows that the shortest time it took to get through the whole proc-
ess was 4 years for a tribe in Michigan and the time entailed in
processing the petition of the Eastern Pequot Tribe was one of the
longest. They made their application 24 years ago and they have
been in this process for 24 years.

In reading the record, I gather that in the investigation con-
ducted by the Branch of Acknowledgment, they realized that East-
ern Pequots and the Eastern Paucutuck Pequots were historically
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one tribe so they recognized them as one group. Even at this stage,
this determination is subject to appeal by any interested party by
appealing to the Interior Department, so I cannot see where this
has been forced down the throats of the people of Connecticut for
that matter, is this a done deal. It is not a done deal. It is a matter
that has been pending for 24 years and it has had public notice and
notice in papers of vast circulation, so one cannot suggest that this
was done in the still of the night.

I can assure you that we will look into this matter with very in-
tense interest. I can assure you that.

Mr. Vice Chairman.

Senator CAMPBELL. I appreciate both of our witnesses and our
personal friends, Senator Dodd and Senator Lieberman. I don’t
want to keep you and I don’t want this to be a lesson on Indian
history.

If you go back far enough in time, there are many groups that
were one tribe. The Arapaho before 1800 were one tribe. Now they
are the Wind River Arapaho in Wyoming and the Cheyenne-Arap-
aho, another tribe, in Oklahoma. Before about 1810, the Cheyenne
were one tribe and then they divided. In those days, they divided
because they got too many of them and the hunting grounds
couldn’t handle that big a group and they began to divide. The Sho-
shone I believe also did, the Wind River Shoshone divided years
ago. The Sioux were a huge tribe, so they had different bands of
the Sioux, and there are about nine western bands I believe now.
So it is not uncommon in history for tribes to divide.

I think the real difference now is—I was here in 1988 as all four
of us were and believe me after 1988, there was a huge change and
I have to tell you that I think Kevin Gover was right when he said
that money is driving some of the dialog that we are getting into
now because that is when we passed IGRA and nobody had any
idea in 1988 that money was going to be such a big thing with the
Indian casinos. I am not opposed to them; in fact, I support them.
They have brought jobs and economic development for people that
need it and I have never been opposed to that at all. I helped to
write it when I was on the House side and I am sure you were all
involved with it too.

I think it has really made the problem worse. I know we hear
all the time from local communities saying if this group is recog-
nized as a tribe and they get land that is put in trust, they don’t
have to comply with local zoning codes, don’t have to comply with
the land use planning. I personally don’t think that is right. It
seems to me local communities should have a voice when their lives
are going to be affected.

Four years ago, when Slade Gorton was here and we did a hear-
ing in his State, we heard of one casino that was built but they
didn’t take into consideration the routes to get to the casino and
went right through some residential areas where children were
playing on the sidewalks and lawns right by the street where you
can see the danger that could create. So it has created one big
problem, the advent of the money. That was the down side of it.
The up side as I mentioned was the jobs.

I understand there are about 250 cases now pending and I think
that number is going to continue probably going up as groups ei-
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ther want to be reinstated, and I think many have every legitimate
right. If you were a member in the 1950’s before any of us were
here, perhaps with the exception of Senator Thurmond who was
here in 1950 and maybe 1850—he has been here a long time—but
in 1950 a number of tribes were terminated which has always con-
fused me. That is like telling an African American he is no longer
black. That is what I equate it to. Telling American Indians they
are no longer Indians and they took their land. Some they paid to
give up their land rights and basically said, you are assimilated,
you are no longer an Indian. So there are a lot of people who are
Indians who want to reverse that process and I understand that.

If you go back far enough in time, they were only designated as
Indians and put on somebody’s roll because the agreements under
the treaties were that the Government would provide through trust
responsibility something in terms of food or blankets in those days,
or a land base they could call their own. That is how it all started.

Things have changed considerably over the years as both of my
colleagues know and it has gotten a heck of a lot more complicated.

I just want to reassure both of you that I look forward to working
with you. I know the BAR needs reforming too. The question isn’t
whether we need it reformed, we do. It is how we do it so that le-
gitimate people don’t get left out and maybe at the same time, the
ones that should not be accepted as a tribe go through a criteria
that is tough enough so that they are weeded out.

Money changes a lot of peoples’ attitudes about things and I
know that when you talked about—maybe it was Senator Inouye—
groups that now want to divide into subgroups so they can have
their own land base and whether that is the proper thing to do or
not, there needs to be a very clear process to determine whether
that is a legitimate concern or if they just want their own casino.
There is a big difference to me, a moral difference we ought to be
dealing with here.

I thank you both for appearing.

Senator DoODD. Let me just say, first of all, I have often said, Mr.
Chairman, both in your presence and in your absence, we often
consider you the third Senator from Connecticut. You have been
tremendously helpful to us on numerous occasions and the affection
in which you are held by the people of our State is only exceeded
I am sure by the affection held for you by the people of your own
State. That only goes for my State but also for my family for all
the reasons you and I have discussed on numerous occasions.

It is with a certain degree of pain to even come and talk about
this issue. I have had a wonderful and continue to have a wonder-
ful relationship with my native American community in Connecti-
cEt and am a strong supporter of them and maintain that relation-
ship.

I certainly recognize that the history of what has happened in
terms of how tribes have been recognized, how they have divided
and come back together. Our concern is really over a process, not
even the conclusion but how is it reached and is it reached with
all the necessary information so it withstands the test of time.

Our suggestions here and the reason for calling for a moratorium
has specifically to do with what Senator Campbell suggested, and
that is to straighten this out because our fear is as the process goes
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on and decisions get made and we look back, without the benefit
of time to fix it, it could be fixed rather quickly in our view.

Again, I am terribly sympathetic. As I said, the process is so bro-
ken it has taken some groups 25 years. That is outrageous that
anyone should have to wait that long for a decision about whether
or not they deserve the status of a sovereign nation as the process
allows at conclusion. I think everyone is being adversely affected
by the present process and the sooner we fix it, the better off every-
one will be.

Our proposal on the moratorium was merely to put things on
hold and do what everyone recognizes needs to be done and that
is the purpose and reason for the bill.

Senator LIEBERMAN. I join my colleague in thanking you. I was
thinking, Mr. Chairman, in this Senate where overstatement tends
to happen more often than understatement, your statement that
you have been helpful to the State of Connecticut is surely one of
the greatest understatements we have heard here in a long time.
I agree with Senator Dodd that there is not a better friend of Con-
necticut in the Senate than you and no one has been more helpful
to the State than you. So we thank you very much for that.

I do want to say with regard to the Eastern Pequot decision, you
are absolutely right about the result and about the fact that it is
appealable, it is not over. In fact, I know you are going to hear
from our Attorney General, Richard Blumenthal in a while as a
witness. Attorney General Blumenthal did announce last week that
he is appealing the decision, so that will go forward. We cite that
only in terms of our concern about the process and how that deci-
sion was arrived at.

The final point to build on what both you and Senator Campbell
have said. Look, we all know the reality has changed since Indian
gaming came into effect and the recognition process has not kept
up with that change, not only in terms of the extent of due process
but the funding for the BIA and the BAR is woefully inadequate.

I do want to point out that S. 1392, which is the first of the two
measures that has a series of due process requirements, does au-
thorize an additional $10 million a year for increased staff and re-
sources to process these adjudications. Probably there is a need for
a lot more than that just to make it come out right.

I appreciate what you both said and I do think it provides a con-
text in which we can go ahead and try to make this right and try
to protect everybody’s rights, including particularly the rights of
native Americans which is what the law is all about for tribal rec-
ognition, sovereign nation status as a result of a process that is
fair.

Therefore, I thank you for your time and for the statements you
have just made.

The CHAIRMAN. We thank you very much, Senator Lieberman
and Senator Dodd, and we want to assure you that we will con-
tinue to work on this matter to the point of resolution. Thank you
very much.

Our next witness is the Deputy Assistant Secretary for Indian
Affairs of the United States Department of the Interior, Aurene
Martin.
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Madam Secretary, welcome to the committee. Before proceeding,
will you introduce your associates?

STATEMENT OF AURENE MARTIN, DEPUTY ASSISTANT SEC-
RETARY, INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR

Ms. MARTIN. My name is Aurene Martin. I am the deputy assist-
ant secretary for Indian Affairs, Department of the Interior.

The CHAIRMAN. Will you recognize your colleagues?

Ms. MARTIN. I am sorry. Accompanying me are Lee Fleming from
the Branch of Acknowledgement and Research, BIA and Barbara
Cohen with the Solicitor’s Office.

The CHAIRMAN. Thank you.

Ms. MARTIN. Good morning.

I would first like to take the opportunity to thank you today for
allowing me to present testimony regarding S. 1392 and S. 1393.

S. 1392 would establish statutory procedures for the BIA with re-
spect to Federal acknowledgement and S. 1393 authorizes grants
to entities affected by the BIA decisionmaking process.

While we agree with Senator Dodd that the Federal acknowl-
edgement process must be guided by fairness, openness, respect
and a common interest in bettering the quality of life for all Ameri-
cans, we must respectfully oppose these bills. I will first address
our concerns with S. 1392 followed by our views regarding S. 1393.
I would like to conclude with some remarks regarding our current
efforts to improve our delivery of services through the Branch of
Acknowledgement and Research.

It is generally the Department’s view that S. 1392 is not nec-
essary because substantially similar procedures for Federal ac-
knowledgement are already provided for in Federal regulations
which exist in 25 C.F.R. Part 83. Additionally, we have concerns
regarding additions and omissions to those procedures that appear
in the bill.

There are a number of items which have been dropped from the
existing regulations in this legislation. The most significant of
these is the exclusion of 15 of the 23 definitions currently provided
in the regulations, including the definitions of interested party, po-
litical influence or authority, and sustained contact.

I also note that the proposed definition of Indian tribe is different
from the definition that appears in our regulations and it is also
different from other statutory meanings attached to the term In-
dian tribe. Because those terms include all tribes who have estab-
lished relations with the Federal Government prior to the estab-
lishment of the acknowledgement process, the definition provided
in S. 1392 would only apply to tribes recognized through the ac-
knowledgement process.

Additionally, the substance of section 83.11 of our current regula-
tion which sets out the review procedures for determinations made
by the Assistant Secretary have likewise not been included in S.
1392 although section 17 of the bill attempts to apply the terms of
the current regulation to reviews made under this bill’s provision.
The effect of this application is not clear because it is not clear
whether the bill is intended to replace or supplement the current
regulation or whether the purpose of that provision is to freeze our
current review provision so that it cannot be changed.
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There are also two additions to the bill which raise departmental
concern. Section 12(b) of the bill creates a new requirement that
the Department notice States and municipalities in every area his-
torically occupied by a petitioner. This is difficult and burdensome
in cases where a group has been moved or has moved across a
number of States because it is not always immediately apparent
exactly how many places the tribe has stopped.

Finally, the new requirement that the Secretary conduct a formal
hearing at the request of a petitioner or interested party could be
problematic unless the timing, scope and hearing of the hearing is
more clearly defined.

Currently, it is not entirely clear when the hearing will be held.
If requested, the hearing could be held prior to the proposed find-
ing or after a final determination is made. If this is possible, the
hearing could duplicate the procedures outlined in Section 17 of the
bill for review of decisions after final determination.

With regard to S. 1393, the Administration has one major con-
cern. The provisions of the bill authorize the Secretary to provide
grants to parties affected by a decision which will be made by the
Department or Congress. These decisions include fee to trust appli-
cations, acknowledgement determinations or restoration efforts of
terminated tribes. The provisions of this bill could create a conflict
of interest for the Secretary because it may later be claimed that
the Secretary predetermined his or her decision through the choice
of grantees. Also, this bill does not prohibit the use of funds for liti-
gation, lobbying Congress or participation in actions against the
Department.

Finally, I would like to briefly discuss current efforts within the
Department to improve our ability to process acknowledgements in
a more timely and efficient manner.

In November of last year, the GAO released its report regarding
the tribal recognition process. The report identified weaknesses in
the recognition process and recommended actions to improve that
process. The Department of the Interior generally agreed with the
report and we have taken actions to implement its recommenda-
tions.

The GAO made two recommendations with respect to the Depart-
ment. First, it recommended that the Department provide a clearer
understanding of the basis used for recognition decisions by devel-
oping and using transparent guidelines. Second, it recommended
that the Department develop a strategy for improving the respon-
siveness of the process.

In response to these recommendations, the Department has com-
pleted a strategic plan which is currently in the departmental
clearance process prior to public release. Generally speaking, we
have identified actions that improve the process which include
making documents produced by the BAR accessible to the general
public. This includes digitizing documents and making them avail-
able on the Internet once we are able to access the Internet. Two,
includes adopting clear guidelines to assist tribal petitioners de-
velop their research and documentation. Three, is increasing re-
sources to assist the BAR staff with a variety of tasks including
looking into the possibility of contracting. Finally, we are reviewing
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procedures which may be streamlined or changed to increase re-
sponsiveness and timeliness of the process.

We expect this plan to be released in the coming weeks and will
provide you with a copy when it is available.

That concludes my testimony. The Department has additional
technical comments regarding S. 1392 and S. 1393 and would be
happy to share them with the committee. I also ask my written tes-
timony be entered into the record.

Again, thank you for the opportunity to testify today. I am happy
to answer any questions you might have.

[Prepared statement of Ms. Martin appears in appendix.]

The CHAIRMAN. Without objection, your full statement will be
placed in the record.

I have read the testimony that will be presented by Connecticut
Attorney General Blumenthal who has expressed concern that in
certain cases involving acknowledgement of tribes within the State
of Connecticut, political appointees within the Department have
overturned staff findings that particular petitioners have not met
the criteria for recognition.

Is the Secretary bound by the decisions of the staff?

Ms. MARTIN. The short answer is no. The recommendations are
made by staff to the Secretary or Assistant Secretary and they
have the discretion to not go along with the recommendations.

The CHAIRMAN. Is that decision by the Secretary appealable?

Ms. MARTIN. It is. A decision by the Assistant Secretary is ap-
pealable to the IBIA. I believe a decision of the Secretary is appeal-
able in Federal District Court.

The CHAIRMAN. Does the Secretary or her senior subordinates
outside the BIA ever overturn staff recommendations?

Ms. MARTIN. Not that I am aware of, no.

The CHAIRMAN. In your testimony, you have indicated that the
Department does not support S. 1392 because the existing adminis-
trative regulations already provide for formal hearings in which the
petitioner and interested parties are allowed to participate. To your
knowledge, has this formal hearing process under the existing ad-
ministrative rules been used by the State of Connecticut?

Ms. MARTIN. My understanding is that it has during the pend-
ency of the Eastern Pequot and Paucatuck Eastern Pequot peti-
tions, there was a formal technical assistance hearing held and the
State of Connecticut participated in that formal technical assist-
ance hearing.

The CHAIRMAN. So the State of Connecticut was aware of this pe-
tition pending and they had a hearing?

Ms. MARTIN. They had a formal meeting which was on the
record. They were aware of the petition and they submitted volumi-
nous documentation outlining their position.

The CHAIRMAN. Was this formal hearing requested under the
provisions of our laws?

Ms. MARTIN. It was requested by the State. It is not an adversar-
ial hearing but is a formal meeting on the record in which all par-
ties participate.

The CHAIRMAN. You indicate that notification requirements set
forth in S. 1392 would be unworkable because they require notifica-
tion of all municipalities located in “geographical areas historically
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occupied by a petitioning group.” Can you tell me why this is un-
workable?

Ms. MARTIN. Our understanding is that the notice is expected to
go out shortly after the letter of intent is issued or sent to the De-
partment. At that point in the process, it is virtually impossible to
be able to tell in how many different places a tribe resided because
the contents of the letter of intent only show the current address
of the petitioner.

In the case of a tribe like the Oklahoma Cherokee, you would
have to be able to go back and find where they started and all the
places they traveled through and notify all those States, all of the
counties and all the towns and cities through which they traveled.
That is a very difficult process at early point in the proceedings
and could be unworkable.

The CHAIRMAN. What you are saying is that let us suppose that
the Oklahoma Cherokees applied for recognition—if a petition of
this nature were filed under S. 1392, the Branch of Acknowledg-
ment would have to extend its investigation into and provide notice
in the Carolinas, and other Eastern States.

Ms. MARTIN. Yes; I think they would.

The CHAIRMAN. Would the scope of the notice be similarly exten-
sive if the Oklahoma Choctaw’s, would the Branch have to go to
Mississippi also?

Ms. MARTIN. That is my understanding of how the bill is written.

The CHAIRMAN. In fact, that would be the case for most of the
Indian nations in Oklahoma, wouldn’t it?

Ms. MARTIN. Yes; it would.

The CHAIRMAN. The Seminoles, Apaches, and Cheyennes would
present the same the challenges wouldn’t they?

Ms. MARTIN. That is right.

The CHAIRMAN. You have testified that the grants available
under S. 1393 could be used by grantees to lobby, to litigate
against those activities required by law to be performed by the De-
partment. Can you explain why such funding is objectionable?

Ms. MARTIN. I can explain in my detail in writing, but it is my
understanding that there is a general disadvantage to funding
tribes to lobby Congress. That is that when we provide funding to
groups we want that to be used for developing a petition or other
things like that but also, we don’t want to create a conflict of inter-
est for ourselves or additional burden on the Federal Government
by providing funds to entities who are going to sue us and cause
us extended, protracted litigation which uses more of our resources.

The CHAIRMAN. What you are saying is that it just doesn’t sound
right or logical to give someone money to lobby against you or to
fight you in court?

Ms. MARTIN. In a nutshell, yes.

The CHAIRMAN. I suppose that is the American way.

I have before me a document I believe was prepared by your of-
fice called “Summary Status of Acknowledgment Cases.”

Ms. MARTIN. Yes.

The CHAIRMAN. This document indicates that as of 1976 up this
date, 276 petitions have been filed—letters of intent have been filed
with your office?

Ms. MARTIN. That is right.
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The CHAIRMAN. Of that 276, 8 petitions are ready and 56 have
been acknowledged, is that correct?

Ms. MARTIN. Their petitions have been resolved. Not all of those
petitioners have been acknowledged.

The CHAIRMAN. For those acknowledged, there are just 13?

Ms. MARTIN. I believe it is 17.

The CHAIRMAN. 17. In other words, you have not rushed through
the letters of intent? Is that one of the major causes of concern in
Indian country, that the BIA has been slow in responding to these
letters of intent and not because the BIA is are rushing petitions
through the process?

Ms. MARTIN. That is true. That is a major concern of Indian
country but I would like to make a distinction between letters of
intent and complete petitions. When a tribe files a letter of intent,
that is simply putting us on notice they are going to complete a pe-
tition and it is once they complete the petition that we begin our
active consideration process. We currently have 117 entities who
have told us they are going to complete a petition but they have
not done so.

The CHAIRMAN. The Pequot case has been in the acknowledgment
process for 24 years now. Is it true that their letter of intent was
filed 24 years ago?

Ms. MARTIN. My understanding is it was filed in 1979, yes.

The CHAIRMAN. And the Department’s consideration of that peti-
tion still not closed?

Ms. MARTIN. No; the decision is not yet final. It will be final 90
days from the publication date or upon review by the IBIA or other
pending litigation that might occur.

The CHAIRMAN. So it is still open for further consideration?

Ms. MARTIN. It is.

The CHAIRMAN. That being the case, how long do you think it
might take?

Ms. MARTIN. I believe it could take years. I can’t even speculate
on how long.

Ms. COHEN. My name is Barbara Cohen.

Under the acknowledgment regulations, a request for reconsider-
ation has to be filed within 90 days of when publication occurred
in the Federal Register. At that point, there are timeframes set up
within IBIA for purposes of the interested parties and the petition-
ers filing the briefs. At that point, the Department is neutral and
does not take a position on the merits that are raised before IBIA.
There is no set time period for IBIA to rule on a particular request
for reconsideration. They have responded to some of them quite
promptly within 1 month or 2; others they have taken perhaps
about 1 year to respond.

If IBIA refers matters back to the Secretary, there are set time-
frames in the regulations for the Assistant Secretary to act. I be-
lieve since things have been remanded to the Department, usually
a decision occurs within a year after that.

The CHAIRMAN. So one would not describe this as a done deal?

Ms. CoHEN. That is correct.

The CHAIRMAN. It may take over a year or more?

Ms. MARTIN. Correct. That doesn’t take into account any possible
litigation that might arise from an appeal of the IBIA’s decision.
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The CHAIRMAN. That would mean a decade or two?

Ms. CoOHEN. Yes; but if the Department’s final decision is to rec-
ognize the historical Eastern Pequot Tribe, that would be a final
and effective decision at that point. If the State went to the courts
to litigate that, it would still be the Department’s position that
they are a recognized tribe.

The CHAIRMAN. So would you say that under the current laws,
interested parties have had an opportunity and still continue to
have the opportunity to stop it or make changes, is that correct?

Ms. COHEN. Clearly, that is correct.

The CHAIRMAN. Questions?

Senator CAMPBELL. I think you asked many that I had jotted
down too, Mr. Chairman. Just a couple.

First of all, this is more of a statement than a question, but it
doesn’t sound right, as you said, Ms. Martin—by the way, con-
gratulations on your new appointment. I think this is the first time
you have appeared before the committee since you worked for the
committee, i1f I am not mistaken?

Ms. MARTIN. That is right, sir.

Senator CAMPBELL. You mentioned it doesn’t sound right for
tribes to be using money they receive from the Federal Government
to lobby the Federal Government but in fact, towns do that, cities
do it, States do it. It is taxpayers’ money at one point or another
that they use to come back here and lobby for it. Frankly, I don’t
see why tribes can’t do it just as well as any other government en-
tity.

Why doesn’t the Department require more details when getting
a letter of intent rather than after they form the petition and the
second part is, is the burden of proof mostly on the tribes when
they make the petition or do you have to do a lot of the research
to find out the legitimacy of it?

Ms. MARTIN. In regard to the letter of intent, I think we are look-
ing into the possibility of amending the regulations to increase the
an(tiount of information that is available when the letter is submit-
ted.

In regard to the responsibility of the petitioners, the burden is
on them to provide evidence to us which is sufficient to support
their documentation. Once we receive the petition, we go over that
research to make sure it is legitimate and the genealogy to deter-
mine the persons are also members of the tribe.

Senator CAMPBELL. On the portion that you have to do, is any
of that outsourced or done through private contractors for the BIA?

Ms. MARTIN. At this time, it is not but that is one of the options
we are currently looking into to increase the efficiency of the proc-
ess.

Senator CAMPBELL. Haven’t done it yet though?

Ms. MARTIN. We have not.

Senator CAMPBELL. I understand that about 40 percent of the
staff time now is used responding to Freedom of Information re-
quests. Is that true?

Ms. MARTIN. Yes; I think it is true. It may be a little bit more
time than that.

Senator CAMPBELL. It just goes to show in our system of govern-
ment, nobody gives up and we appeal everything if we don’t like
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the outcome, and I guess that reflects on the amount of time you
have to spend providing information for the Freedom of Informa-
tion Act.

There are a number of court ordered deadlines that have been
put in place in the past. Does that complicate the BAR system and
how has that impacted you? For instance, does it require you get
a court ordered decision. Does that inadvertently make it so that
group can be a “line jumper” or move ahead of the ones that are
trying to stay in the normal process?

Ms. MARTIN. It can. If we get a court order that directs us to
come up with a decision by a date certain, it requires us to place
that petition at a point in the process which will put them ahead
of other petitions that have been waiting.

Senator CAMPBELL. Do you know offhand how many times that
has happened?

Ms. MARTIN. Two times that we are aware of and then we have
negotiated with parties to process their petitions earlier.

Senator CAMPBELL. Two times since when?

Ms. COHEN. It has only been an issue that has been litigated in
the past perhaps 2 years. We have two courts that have ordered
two petitioners to be placed on active consideration above their
other priority. We have negotiated schedules for other petitioners
that were already on active consideration to determine when infor-
mation would be submitted, particularly by interested parties and
petitioners. We came up with a negotiated settlement as far as
their procedures in the Schaghticoke litigation in Connecticut
where we had a lot of information submitted where we frontloaded
the information submitted by both the interested parties and the
petitioner before we issue a proposed finding.

I think one of the concerns that the Department has in the idea
of the moratorium is how that moratorium is going to impact exist-
ing court ordered deadlines.

Senator CAMPBELL. What is your view? How would it impact
court decisions?

Ms. COHEN. I do realize that Senator Inouye’s amendment talks
in the context of a moratorium only on final determinations which
would allow us to handle the immediate deadlines dealing with
proposed findings. However, there is a proposed deadline for final
determination I think in 2003, so it would create a conflict between
court ordering the Department.

Senator CAMPBELL. What I am getting at is if there was a mora-
torium, would that open a floodgate of more lawsuits in hopes the
decision would circumvent the process and put them near the top
of the line?

Ms. COHEN. It certainly would be an issue that would be liti-
gated, yes.

The CHAIRMAN. Correction. It is not my bill; it is Senator Dodd’s
bill.

Ms. COHEN. But there as an amendment that was being pro-
posed. I think it was an amendment to Senator Dodd’s.

The CHAIRMAN. No.

Senator CAMPBELL. I have no further questions. Thank you, Mr.
Chairman.
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The CHAIRMAN. I would like to thank you, Secretary Martin, and
your staff. I will keep the record open for 2 more days because we
want action to come about as soon as possible. If you do have cor-
rections you would like to make or addenda, please feel free to do
so.

Ms. MARTIN. Thank you very much, sir.

The CHAIRMAN. Our next witness is the director of the Natural
Resources and Environment, General Accounting Office of Wash-
ington, Barry Hill, accompanied by the assistant director, Jeffery
Malcolm.

Mr. Hill, welcome, sir.

STATEMENT OF BARRY HILL, DIRECTOR, NATURAL RE-
SOURCES AND ENVIRONMENT, GENERAL ACCOUNTING OF-
FICE, ACCOMPANIED BY JEFFERY MALCOLM, ASSISTANT DI-
RECTOR, NATURAL RESOURCES AND THE ENVIRONMENT,
GENERAL ACCOUNTING OFFICE

Mr. HiLL. Thank you, Mr. Chairman. Thank you for the oppor-
tunity to discuss our work on the BIA regulatory process for feder-
ally recognizing tribes.

You introduced, Jeff Malcolm, our assistant director responsible
for most of our Indian issues related work. Also accompanying me
today is Mark Gaffigan who provided the leadership and the work
that resulted in the report we issued last year.

If T may, I would like to briefly summarize my prepared state-
ment and submit the full text for the record.

Th?1 CHAIRMAN. Your full statement will be made a part of the
record.

Mr. HiLL. As you know, the Federal recognition of an Indian
tribe can have a tremendous effect on the tribe, the surrounding
communities and the Nation as a whole. There are currently 562
recognized tribes and several hundred additional groups seeking
recognition. Recognition establishes a formal government-to-govern-
ment relationship between the United States and a tribe. It also
entitles the tribe to participate in Federal assistance programs and
in some instances, exempts tribal lands from State and local laws
and regulations.

In 1978, BIA established a regulatory process intended to provide
a uniform and objective approach to recognizing tribes. We issued
a report last November evaluating this process and recommending
ways to improve it.

In summary, we reported the basis for BIA’s tribal recognition
decisions is not always clear. While we found general agreement on
the criteria that groups must meet to be granted recognition, there
is no clear guidance that explains how to interpret key aspects of
the criteria. In particular, guidance is lacking in instances when
limited evidence is available to demonstrate petitioner compliance
with criteria. The lack of guidance in this area creates controversy
and uncertainty for all parties about the basis for decisions
reached.

For example, recent controversy has centered on the allowable
gap in time during which there is limited or no evidence that a pe-
titioner has existed continuously as a tribe. The regulations state
that lack of evidence is cause for denial but note that historical sit-
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uations and inherent limitations in the availability of evidence
must be considered.

In writing the regulations, the Department intentionally left key
aspects of the criteria open to interpretation to accommodate the
unique characteristics of individual petitions. For example, the reg-
ulations do not identify the permissible interval of time during
which a group could be presumed to have continued to exist if the
group could demonstrate existence before and after the interval.
Leaving key aspects open to interpretation increases the risk that
the criteria may be applied inconsistently to different petitioners.

To mitigate this risk, BIA’s technical staff relies on precedence
established in past decisions to provide guidance in interpreting
key aspects in the criteria. While this appears to be a reasonable
approach, there is no clear guidance on how precedent should be
used in decisionmaking or the circumstances when it is appropriate
to deviate from precedent. Nor is it clear how this information
should be made available to petitioners, third parties and decision-
makers who would need this information to understand the basis
for past decisions and to make reasoned judgments about pending
decisions.

Ultimately, BIA and the Assistant Secretary will still have to
make difficult decisions about petitions when it is unclear whether
a precedent applies or even exists. Because these circumstances re-
quire the judgment of the decision-maker, acceptance of BIA and
the Assistant Secretary as key decision-makers is extremely impor-
tant. A lack of clear and transparent explanations of the decisions
reached can cast doubt on the objectivity of decision-makers, mak-
ing it difficult for parties on all sides to understand and accept de-
cisions regardless of the merit or direction of the decisions reached.

In our November report, we recommended that BIA develop and
use transparent guidelines to help interpret key aspects of the cri-
teria and supporting evidence used in Federal recognition deci-
sions.

In conclusion, the BIA’s recognition process was never intended
to be the only way groups could receive Federal recognition. Never-
theless, it was intended to provide a clear, uniform and objective
approach and is the only avenue to Federal recognition that has es-
tablished criteria and a public process for determining whether
groups meet these criteria.

However, weaknesses in the process have created uncertainty
about the basis for recognition decisions and may keep the process
from fulfilling its promise to provide a uniform approach to tribal
recognition. Without improvements, confidence in the recognition
process as an objective and efficient approach will erode and par-
ties may look to the Congress or the courts to resolve recognition
issues. This has the potential to further undermine the BIA’s rec-
ognition process.

This concludes my statement and we would be happy to respond
to questions you or other members may have.

[Prepared statement of Mr. Hill appears in appendix.]

The CHAIRMAN. Mr. Hill, it has been suggested that the acknowl-
edgment process is in need of reform. I gather you agree with that
in part because interested parties are not able to affect the outcome
of the determination. Based on your study, what is your opinion on
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the ability of interested parties to be able to affect the outcome of
the present acknowledgment process? Are they kept out of the proc-
ess or are they involved?

Mr. HiLL. When we did our work, we noted there was a problem
in this area in that interested parties really only have access to the
information that BIA has after the proposed decision has been put
out there. They don’t really have ready access to any of the infor-
mation that is considered early in the process other than perhaps
filing FOIA requests. The FOIA requests are really very time con-
suming from the staff’s standpoint. They basically have to drop
whatever work they are doing on the petition and start xeroxing
copies of material and providing it to the interested parties.

I think what needs to be done is some process that up front will
allow third parties and interested parties to have earlier access to
the information and to have earlier input into the process so there
can be a greater sharing of information up front to avoid some of
the problems in the back end of the process.

The CHAIRMAN. Although it is slow, the information is available?

Mr. HiLL. All the information is not available in the early part
of the process. Yes, it is available eventually but there are time-
frames once the proposed decision is made that interested parties
can react to that information. That is slowing down the back end
of the process and probably resulting in a lot of uncertainties and
disagreements with final decisions that are made.

The CHAIRMAN. Is a reservation automatically established when
a tribe is recognized through the BIA’s administrative process?

Mr. HiLL. No; it is not. New tribes must petition BIA to have
land brought into trust just like any other tribe. Until they do that,
there really is no land that is considered to be the reservation.

The CHAIRMAN. So this acknowledgment does not mean that land
would automatically be placed into trust or that a tribe would be
allowed to open a casino?

Mr. HirL. That is correct.

The CHAIRMAN. Once a newly recognized tribe acquires land, can
it open a casino?

Mr. HiLL. No; not necessarily. Here again, the first step is they
must bring land into the trust. That is a separate process after
they have been recognized, and then second, the next step would
be to get that land brought into the trust consistent and under the
Indian Gaming Regulatory Act provisions that would allow gaming
on the reservation. So it is actually three separate processes, the
recognition decision process, the land trust decision, and then a
gaming decision.

The CHAIRMAN. Are the applications to place land in trust receiv-
ing automatic approval?

Mr. MaLcoLM. No; they are not. There is also a different section
in the Federal regulations dealing with land into trust decisions
and that process also calls for the participation of State and local
communities affected by that.

Probably the biggest difference in that decision in contrast to a
recognition decision is in a recognition decision, the input of third
parties really goes to the criteria, has the petitioner submitted in-
formation relevant to the criteria being met or not met. A lot of the
parties comment on the impact it is going to have down the road
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for land into trust decisions but under the land into trust regula-
tions, how the local community is going to be impacted, that is,
their tax base when the land is put into trust, it is in that process
that those effects of the surrounding communities can and is taken
into account in the decision to take land into trust.

The CHAIRMAN. It has been suggested that the only lands to be
placed in trust should be lands that are the tribes ancestral lands.
As you know, most Indian tribes are located in places where they
were force to relocate such as the Cherokees were forced to leave
the Carolinas to go to Oklahoma. What sort of result would that
bring about? Say my tribe has been located in one area of the coun-
ty but my tribe was originally from two States away four genera-
tions ago my tribe was forced to move. The same thing happened
all over California, as you know.

Mr. MALcoLM. This is an issue the BIA is trying to address.
They have been trying to update their regulations on land into
trust decisions as well as issuing regulations dealing with acquir-
ing land for gaming purposes within those proposed regulations
that were issued earlier in final form that have since been with-
drawn for further review and comment, but in those regulations,
one of the factors is the establishment of a tribal acquisition area.
So in negotiation with the Assistant Secretary a tribe would define
a geographical area that it could have a targeted acquisition plan
within. So in the cases you are mentioning, hopefully that will be
addressed in the new regulations for land into trust.

The CHAIRMAN. In your studies of the acknowledgment process,
is it correct that the average length of time taken for some sort of
resolution of a pending petition is about 10 years. Is that correct
estimate from the time a letter of intent is filed?

Mr. GAFFIGAN. A lot depends on whether you consider all the let-
ters that first came in and what universe you choose but I think
10 years a good estimate. In fact it is probably on the low end, es-
pecially as you get to the later petitions that have become more
and more contested.

The CHAIRMAN. So it could be higher?

Mr. GAFFIGAN. Absolutely, especially on an individual basis.
Again, it depends on how controversial a particular case is. Some
have been settled in a rather minimal time, and others in much
more than 10 years.

The CHAIRMAN. The case in point, the Eastern Pequots’ petition
was filed about 24 years ago?

Mr. GAFFIGAN. The letter of intent was filed and when they actu-
ally got their petition in and that sort of thing, I would have to look
at the different dates but that is the beginning of the process, this
letter.

The CHAIRMAN. So they have been persistent?

Mr. GAFFIGAN. Very persistent.

The CHAIRMAN. Thank you.

Mr. Vice Chairman.

Senator CAMPBELL. Mr. Hill, you heard the BIA testify that they
are considering putting some documents on the website. Do you
support that? Would that help with transparency? Do you think
that would be good?
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Mr. HiLL. We have not seen specifically what their proposal is
but certainly in concept, anything you could make accessible to
third parties and to the communities early on in the process and
easy to access like that would be a step in the right direction, yes.

Senator CAMPBELL. If you had two groups of people and they had
a 70-year gap in their existence and wanted to be reinstated as a
tribe, one of the groups through no act of their own was forced to
give up their language and all these things you have heard about
over and over, put their kids in boarding school and beat them
when they spoke the language, cut their hair, did all that, one was
intentional discouragement of that tribe by the Federal Govern-
ment, that is one group.

Then you have another group that simply let it die, didn’t care,
didn’t keep up with it. Towns built around them and they sort of
assimilated and went their own way, didn’t keep track of anything.

With those two groups, it looks to me they are going to have ob-
vious outcomes when they put in their petitions. One simply won’t
have a lot of the information but the other might because if it was
government orchestrated, there were still records in the govern-
ment. Isn’t that a justifiable difference in the outcomes based on
those historic situations?

Mr. HiLL. Yes; I think you have pointed out the difficulty of this
entire process. The seven criteria used are pretty clear-cut and well
accepted by everyone. It is the interpretation of those criteria, the
extent to which you need to document the evidence you need to
provide that demonstrates you have met each of those seven cri-
teria where it really gets to be a judgmental type of thing. There
are circumstances like you mentioned that exist. That is where
good judgment, good reason needs to come into play.

On the other hand, I guess what we are saying is when you
make these interpretations, there is a legitimate interpretation
needed here, and there needs to be some history of that, some ex-
planation of that. That is where we say there needs to be some
kind of guidance. When you make a decision or interpretation like
that, you need to be more open about the reasons, the justification
you are making to make that final decision so you can develop over
the years a history or a case law almost of this process that other
petitioners, other decisionmakers could use and say this situation
is similar to this situation in the past and here is how the judg-
ment was made and we are going to do this consistently with that
precedent or if you are going to deviate from the precedent, be open
about that as well, here is why we are deviating from what was
a precedent in the past. That is not occurring right now and be-
cause of that, there is a lot of uncertainty, appears to be a lot of
inconsistency and a lot of confusion out there on the part of not
only petitioners but the communities and States as well.

Senator CAMPBELL. Senator Inouye asked you several questions
dealing with recognition and putting land into trust and moving on
to apply for some gaming provision. You might not have the answer
to this but I am interested in that one, two, three scenario. People
seek recognition, then the other shoe drops somewhere after that
and they want a piece of land, historic land or not, and many then
move to develop gaming.
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How many or do you even have that information of people in the
past who have sought recognition, how many have then gone on to
seek land, to put land in trust and of those how many have gone
on to try to establish a casino on that land? Do you have any infor-
mation along that line at all? Would you say all, one or two, or
what?

Mr. MALcoLM. We don’t have any current information on that.
We did provide information to the committee I believe in 1999 or
2000 that looked at the land that had been acquired since IGRA
was passed in 1988 and how much land had been brought into
trust. At that time, we identified roughly five or six tribes that had
been recognized since IGRA that had brought land into trust.

Senator CAMPBELL. Five or six out of how many that were recog-
nized?

Mr. MaLcoLM. Under the regulatory process, currently it is about
15 but this is only land for gaming, not land generally into trust.
This would be based on my experience, the majority would eventu-
ally seek to get land into trust. A much smaller number of those
do go on to open casinos.

Senator CAMPBELL. Thank you. No further questions.

The CHAIRMAN. While listening to you I couldn’t help but recall
that my studies of our relationships with the native Americans
would indicate that anthropologists estimate that there were about
30 to 50 million native people residing in the continental United
States before the first Europeans come to these shores. However,
there action untaken by the United States that we now refer to as
the Indian wars. After those Indian wars, there were only 150,000
native people who survived those wars and they were scattered
from here to there like the Cherokees were sent to Oklahoma,
Apaches to Oklahoma, the Seminoles to Oklahoma.

One of the requirements of the acknowledgment process requires
documentation of the tribe’s existence and I have always wondered
how a tribe can prove it’s existence when you have been tossed
around like this, your tepees burned, your homes burned, your
leaders massacred and I am surprised that with that historical
background, we have been able to resolve any of these cases. Do
you have any comment to make?

Mr. HILL. I don’t know if my colleagues want to weigh in on this
but I will make a general comment that the point you are raising
is a very, very legitimate point and it is an understandable problem
where you have these seven criteria. It is not easy for these tribes
and petitioners to provide the documentation for the reasons you
cited and other reasons.

The CHAIRMAN. Who has the documentation?

Mr. HiLL. In some cases, the documentation just doesn’t exist,
there was no documentation.

The CHAIRMAN. If you do, it is in the hands of non-Indians
hands, isn’t it?

Mr. HiLL. It could be. It could be, or it would not exist at all but
I think it is a legitimate problem and here again, I think that is
where good judgment and reason needs to come into play and inter-
pretations have to be made of these criteria in terms of whether
a tribe satisfies any particular criteria.
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Mr. GAFFIGAN. I would just add as Mr. Hill pointed out, the situ-
ations and the regulations have been written this way that there
is a lot of leeway built in in terms of you don’t necessarily have
to have written evidence of all these things going back because that
doesn’t exist. It is a question of what kind of documentation is ac-
ceptable. That is where you get into controversy and concerns we
had in terms of what are the precedents for what is acceptable to
deal with the situation when records are not there or the situation
Senator Campbell outlined where there was a 70-year gap and you
had the two differences.

The CHAIRMAN. To put it mildly, it is confusing, isn’t it?

Mr. HiLL. It is challenging and it is of great concern in that there
are a lot of interested tribes and groups that have submitted letters
of intent, a lot of petitioners waiting for decisions and it is frustrat-
ing and challenging. It is something I think needs to be fixed, the
process needs to be improved, these obvious weaknesses need to be
corrected and good, fair, objective, and consistent and visible deci-
sions need to be made.

'{‘lhe CHAIRMAN. We have taken your report very seriously, Mr.
Hill.

Senator CAMPBELL. One more question before you excuse this
panel. When you use the word documentation, you know as well as
I that implies there is something written in black and white but
that is not the way Indian history worked. They didn’t have black
and white, didn’t do written documentation but most historians, at
least those I have talked to, say verbal history qualifies as criteria
for establishing what happened as well as the written word. What
is your view on that?

Mr. HiLL. I think that is correct. When we say documentation,
we're saying if there is written documentation, that certainly needs
to be provided, but where there is no written documentation, then
you need to provide whatever evidence would support that particu-
lar criteria.

Senator CAMPBELL. Accepted knowledge within the Indian com-
munity or something like that would also qualify?

Mr. HiLL. Again, we are not experts in terms of making these de-
terminations but certainly those circumstances would exist and
good reason and good judgment have to come into play here.

Mr. MALcoLM. That is correct. Oral testimony specifically regard-
ing social and political interactions, you need to know who were the
people involved in these social gatherings. The only way to really
find that out is to talk to those involved as well as the political in-
fluence that either elders or other tribal people asserted in the
community and oral testimony is certainly the best way to ascer-
tain a lot of that information.

Mr. GAFFIGAN. I would just add that the BAR within the BIA has
also indicated they do use oral history and suggested in their
guidelines that is acceptable.

Senator CAMPBELL. Thank you.

The CHAIRMAN. Thank you very much. May I suggest if you do
have addenda to make or corrections, the record will be kept open
just for 48 hours because we have assured the delegation from Con-
necticut that we would act upon this as expeditiously as possible.
Once again, thank you very much, you have been very helpful.



57

Our next witness is the Attorney General of the State of Con-
necticut, Richard Blumenthal and the First Selectman of the Town
of North Stonington, CT, Nicholas Mullane, II, accompanied by the
District Director of Congressman Simmons, Jane Dauphinais.

Attorney General Blumenthal, welcome, sir.

STATEMENT OF RICHARD BLUMENTHAL, ATTORNEY
GENERAL, STATE OF CONNECTICUT

Mr. BLUMENTHAL. Thank you very much.

If I may join my two distinguished U.S. Senators in thanking
you, Senator Inouye, for your constant and continuous help to our
State over the years. I know you are indeed a friend of Connecticut
and I don’t anticipate any special treatment here as a result but
I do want to express my thanks to you for this opportunity, espe-
cially to testify here which in a way I think marks a milestone. I
will submit written testimony with your permission but briefly
summarize what I have to say.

The CHAIRMAN. Your statement will be made a part of the
record.

Mr. BLUMENTHAL. Today really marks a milestone because I
think it recognizes that this system is indeed broken and needs to
be fixed. I have said so for some years and that phrase, indeed the
sentiment itself, now seems to have much more widespead force
and momentum than ever before.

There is a consensus and I hear it from everyone in this room
except the BIA itself that there needs to be fundamental and far
reaching change. The question really is when and how, not wheth-
er.
I very much respect the sentiments that have been expressed by
a you and Senator Campbell about some of the disadvantages of a
moratorium at this point but I do believe the case has been made
that these decisions should be held so the system can be given
greater sanity and sensibility as Senator Dodd said on the floor of
the Senate, greater clarity and transparency and fairness which
are important now not just in the future.

What we will see in the absence of reform is growing numbers
of Federal court takeovers. We have seen it in other areas where
the political process failed to act promptly and fairly. In this in-
stance, we see it already in the State of Connecticut where three
of the petitioning groups, including the Eastern Pequots and also
the Golden Hill Paugussets and the Schaghitcokes now are within
the Federal court jurisdiction and the fact of Federal court take-
overs is a very profound sign of the failure of the current system.
Essentially this system now is lawless and that is the reason the
courts have taken over.

We sued the BIA, we have never sued any tribe, because we were
denied essential information when it was critical to our represent-
ing the people of the State of Connecticut, their interests and the
public interest. Your point, Senator Inouye, about the information
eventually being available is true. To be useful, it has to be pro-
vided before the decision is made. It cannot be afterward despite
the availability of the appeal process which we are using in the
Eastern Pequot situation.



58

The fact of overruling staff decisions is another sign that the sys-
tem is broken and needs to be fixed. Again, it isn’t only a single
instance. The pattern is documented by the Department of the In-
terior itself in the Office of Inspector General report prepared in
February 2002 that in its very first finding cites six instances, two
of them almost leading to criminal prosecution where staff was
overruled.

It isn’t the fact of staff being overruled. I am an elected official.
I overrule my staff on occasion when I disagree with them but it
has to be for reasons that are based in law and fact, not simply
arbitrary and capricious preferences, personal preferences on the
part of the political official. That is the problem that has been
found time and again in this process.

Again, the transparency and clarity of the entire process really
needs to be improved so that public credibility and confidence will
be sustained and continuing court takeovers can be avoided.

There has been no significant effort within the BIA to reform the
process and testimony you have heard here today reaffirms its re-
sistance to change. That is another reason that reform by the U.S.
Congress is necessary, not only for the public interest but so that
its powers will be reasserted.

As you have heard in the past, the question of delegation of that
authority is very much at issue, has not been resolved, remains
open and the authority of the BIA is subject to serious question
and could be questioned in continuing litigation.

Let me summarize by saying that the current system does not
provide the kinds of rights that the Dodd-Lieberman legislation, S.
1392 and S. 1393, provide. For example, there is no provision for
a hearing. Yes, there are provisions for technical assistance meet-
ings. There was one in connection with the Eastern Pequot decision
but it does not provide the same kind of opportunity to establish
a record and to be heard for the interested parties. Similarly, the
standard of proof is vitally important as is the explanation in writ-
ing, meeting criteria with specific evidence, summarizing how the
criteria are met.

I believe very strongly that there is a central principle here
which is that tribes that meet those criteria ought to be recognized.
I am not here to advocate that sovereignty, the status of sov-
ereignty, be changed in any way. In fact, my respect for the sov-
ereign status that comes with recognition is one of the reasons that
reform is vital because tribes that meet those criteria should be ac-
corded that sovereign status. Those groups that do not meet it,
should not receive recognition.

I believe ultimately there ought to be an independent agency.
These decisions are so profoundly important, so far reaching in
their ramifications, wholly apart from casino gaming issues that
they deserve an independent agency as we have established for the
communications industry, the Federal Communications Commis-
sion or the Securities and Exchange Commission, or the Federal
Trade Commission. All are very compelling precedents for a process
insulated as much as possible from the improper influences of
money and politics which too often have prevailed in Indian rec-
ognition decisions. There are also precedents for staggered terms,
nonpartisan members and for rules that essentially provide fair-
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ness, transparency, objectivity so that the credibility and integrity
of the process is preserved.
Thank you very much.
[Prepared statement of Mr. Blumenthal appears in appendix.]
The CHAIRMAN. Thank you very much, sir.
May I now call upon the First Selectman, Mr. Mullane.

STATEMENT OF NICHOLAS MULLANE, II, FIRST SELECTMAN,
TOWN OF NORTH STONINGTON, CT, ACCOMPANIED BY JANE
DAUPHINAIS, DISTRICT DIRECTOR, CONGRESSMAN SIM-
MONS, NORWICH, CT

Mr. MULLANE. First, I want to thank you for holding this hear-
ing. It is greatly appreciated.

My name is Nicholas Mullane, the First Selectman of the Town
of North Stonington, CT. I testify today also on behalf of Wesley
Johnson, Mayor of Ledyard, and Robert Congdon, First Selectman
of Preston. They are here present today in the room.

Our three towns are the location of the giant Foxwood Casino of
the Mashantucket Pequot Tribe and the immediate neighbor of the
Mohegan Sun Casino. We have experienced firsthand the impacts
and problems which follow tribal recognition and the development
of Indian gaming. Our costs to our communities and the resulting
conflicts have been significant and damaging to our towns.

I want to note specifically for the committee that at the begin-
ning of our struggle some 10 years ago, we did not enjoy the inter-
est or support of many of our elected officials. Today, years later,
problems associated with Federal Indian policy threaten to over-
whelm the State. As a result, the concerns I express today I believe
are shared on a non-partisan basis by virtually our entire U.S.
House delegation, the two Senators from Connecticut, the Attorney
General, many communities, business organizations and now the
Governor of Connecticut himself.

Our State is facing at least one and possibly several additional
tribal acknowledgments. If casino development follows, the impacts
would overtax our existing infrastructure and cause unacceptable
impacts statewide.

Although there are many issues I would like to bring to your at-
tention today, my testimony focuses on the acknowledgment proc-
ess. We are now contending with BIA’s determination to acknowl-
edge the Eastern Pequot Tribe by combining the acknowledgment
petitions of two groups both of whom are longstanding rivals of
each other. This unprecedented and unwarranted acknowledgment
will be appealed by our towns and the Attorney General of the
State of Connecticut, the Governor also supports the appeal.

In a situation where serious community impacts have been
caused by the new tribes and their gaming operations, it is essen-
tial that the tribal acknowledgment process not only be fair, open
and also command respect. This is clearly not the case now and
will not be the case in the absence of serious reform. True reform
must be far more meaningful than streamlining.

This committee is considering a series of measures, some of
which have been introduced by members of the Connecticut delega-
tion to address the shortcomings of the process. Few doubt the
need for reform but the details of the actual reform remain in
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doubt. As a result, we offer the following five principles for reform
of the acknowledgment process for your consideration.

First, it is the position that Congress alone has the power to ac-
knowledge the tribe as never been delegated that power to the Ex-
ecutive branch, BIA, nor has it set the standards for BIA to apply.
In carving out the power, Congress must decide who must make
these decisions and set rigorous standards.

Second, the acknowledgment procedures which have been in-
vented by the BIA do not provide an adequate role for interested
parties, nor do they ensure objective results.

Third, the acknowledgment criteria must be rigorously applied.

Fourth, if Congress is to debate the power of the acknowledg-
ment to the Executive branch, it should not delegate this authority
to BIA. The BIA process has evolved into a result oriented system
which at the minimum is subject to the bias inherent with having
the same agency charged with advancing the interest of Indian
tribes, also making the acknowledgment decisions.

The process is also subject to political manipulation. An inde-
pendent commission created for the purpose would have the same
shortcomings unless checks and balances are imposed to ensure ob-
jectivity, fairness, full participation by all interested parties and
the absence of political manipulation.

Fifth, because of the foregoing problems, it is clear a moratorium
on the review of the acknowledgment petitions is urgently needed.
The purpose of reforming the acknowledgment process, S. 1392, is
a good place to start, presently excellent ideas for further public de-
bate and congressional review. We must say, however, that even
more drastic reform is called for.

S. 1393 also contains essential elements of a reform system by
helping to level the playing field and providing assistance for local
governments to participate in the acknowledgment process. We be-
lieve the dialog which can result from the decisions of these two
bills and the proposal for a moratorium can ultimately result in a
fair objective and most important, a credible system.

Our towns look forward to working with you and your committee
to achieve these goals and end results. I want to thank you for al-
lowing me to testify today.

[Prepared statement of Mr. Mullane appears in appendix.]

The CHAIRMAN. Thank you.

Mr. Attorney General, has the State of Connecticut participated
in the Federal acknowledgment process in the Pequot case?

Mr. BLUMENTHAL. We have, Senator.

The CHAIRMAN. You have I believe through the Selectman an-
nounced your intention to appeal the present decision, correct?

Mr. BLUMENTHAL. We announced our decision last week with the
representatives, two of the selectmen and I believe a third has indi-
cated his town may well join us. There are other towns around the
State that may well support us.

The CHAIRMAN. In this case, as you indicated, you have been af-
forded the opportunity to participate in the pending cases?

Mr. BLUMENTHAL. Only after we went to court, Senator.

The CHAIRMAN. Were you aware that you were authorized to par-
ticipate?
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Mr. BLUMENTHAL. We not only were aware that we were author-
ized to participate, we did indeed seek to participate. We were de-
nied documents that were essential to our participating, including
the petition itself. In other words, we were participating in a proc-
ess when we didn’t have the basic application for acknowledgment
from the tribe itself. We were excluded from interviews which were
perfectly proper in and of themselves to establish oral history, we
were denied other opportunities to participate in a meaningful way
and in the meantime, there were private and secret sessions, meet-
ings between representatives of the petitioning groups and the staff
of the BIA, indeed, we believe the political appointees of the BIA.
As recently as a number of weeks ago, an ex parte meeting oc-
curred between the BIA and the petitioning groups.

So there are profound and serious irregularities that we believe
tainted this process as you have heard from the GAO and as has
been documented by the Inspector General’s report of the Depart-
ment of the Interior itself.

The CHAIRMAN. Do you believe this moratorium or the bills be-
fore us should apply to those petitions subject to court orders and
ongoing adjudication?

Mr. BLUMENTHAL. Do I believe they would lead to additional
court orders?

The CHAIRMAN. No; do you think that the proposed moratorium
should be imposed upon those petitions that have reached the stage
where a finding has be issued, or are in the appeal process? In one
case they have been waiting for 24 years.

Mr. BLUMENTHAL. I appreciate your question. First, I agree with
the critics who say that these decisions absolutely need to be more
timely, the BIA needs and deserves more resources. There have ac-
tually been reductions, as you well know, in resources by about 35
percent over recent years when the numbers of petitions have in-
creased. I think there needs to be an increase in resources to ad-
dress the delays that have occurred in the past.

The moratorium, in my view, should be even-handed and equally
applied to all petitions at whatever stage they are as long as they
have not reached finality. That would include the petitions cur-
rently within the courts. I believe the courts would respect the will
of Congress in that regard. Indeed the courts have sought guidance
from the United States Congress and have intervened only because
of the confusion, uncertainty, claims of partiality and prejudice by
various parties.

The CHAIRMAN. What do you mean by finality?

Mr. BLUMENTHAL. By finality, I mean a decision that remains—
that has reached the point where it is no longer contested, where
it is no longer on appeal, where there have been findings, not pro-
posed but final findings and a determination of recognition that is
no longer contested.

The CHAIRMAN. In other words, the Eastern Pequot case would
reach finality when the Supreme Court of the United States issued
a judgment?

Mr. BLUMENTHAL. I hope it won’t take that long or go that far,
Senator, because I think that some of the errors in the findings will
be readily apparent to the Interior Board of Indian Appeals or to
the Secretary of the Interior.
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The CHAIRMAN. So in this case, the moratorium may last for a
long, long time then?

Mr. BLUMENTHAL. No; the moratorium, as I understand the bill,
would last only as long as it takes for the Department of the Inte-
rior to accomplish those steps that are provided, for example, to
codify the regulations.

I agree, by the way, with Senator Night Horse Campbell that
parties, including tribes themselves, should be given an oppor-
tunity to comment before the codification. I read your comments on
the floor of the Senate, Senator, and I strongly agree that in the
past, neither they nor other interested parties perhaps had been
given sufficient opportunity to comment, but I think that codifica-
tion could be accomplished in a very timely way as well as the
other provisions for notice and information, the standardization of
the burden of proof, the requirement for explaining the final deci-
sion. It would be a time measurable in months, not years.

I strongly agree with the GAO that the lack of clarity in many
of those criteria would be addressed through that process of codify-
ing the criteria and would not be unduly burdensome in terms of
time.

The CHAIRMAN. Mr. Attorney General, do the laws of Connecticut
allow third party intervenors to demand trial type hearings of the
kind contemplated in S. 1392, the bill before us, including the right
to cross examine witnesses when they wish to oppose the granting
of l%nd use permits by State and local land use regulatory authori-
ties?

Mr. BLUMENTHAL. Most land use authorities in Connecticut and
elsewhere are local and there are very broad rights for third party
intervention.

The CHAIRMAN. Can they demand trial type hearings, to cross ex-
amine witnesses?

Mr. BLUMENTHAL. In some instances, certainly they can.

The CHAIRMAN. Is that the law of Connecticut?

Mr. BLUMENTHAL. And indeed they can appeal those decisions in
many instances to our State trial court, our Superior Court, and
seek and be granted that kind of status. I guess what I am saying
is there is nothing novel or original about the idea of hearings, es-
pecially in a matter of such importance where interested parties
are already recognized. If I may respectfully add a suggestion, if
you are leading to a concern that perhaps this process of hearings
might be unduly burdensome in time or cost, perhaps one of the
solutions would be to provide for better definition of the interested
party status.

The CHAIRMAN. In your testimony, Mr. Mullane, you state that
the Mashantucket Pequots have opened a casino and have not ad-
dressed the impacts of that operation on your community. Isn’t it
true that the Pequots and the Mohegans in the last decade or so
have paid into the Treasury of the State over $2.2 billion and the
State has the authority to distribute the monies to communities at
their discretion without any Indian direction?

Mr. MULLANE. That is true, sir, there has been a substantial
amount of money on a contract between the State of Connecticut
and the Mashantucket Pequot Tribe where a franchise fee was es-
tablished and the State of Connecticut has received a substantial
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amount of money. Until this year, there was no consideration in re-
gard to the local impacts on the communities, nor did the tribal na-
tion give any consideration to that whatsoever. So there is a con-
tract agreement between the State of Connecticut and the
Mashantuckets and they do convey land for the slot machine fran-
chise and that money is distributed by the State.

I am a small town of 5,000 people and have I would say one-third
of a representative and my other gentlemen have the same. It is
very difficult for us to advocate to the State the type of impacts we
have. Recently, the State of Connecticut and the legislature who ul-
timately approves that money, has acknowledged that the towns,
North Stonington, Preston, Ledyard, and others in the area, have
endured significant impacts from the casinos and made some cor-
rection to that providing of funds for impact aid.

The CHAIRMAN. So your concern was not one that could be ad-
dressed by the Indian nations, it had to be addressed by the State,
correct?

Mr. MULLANE. In actuality, in the early 1980’s, Skip Hayward ac-
knowledged that the development of a casino was going to cause
significant impacts to the local communities with infrastructure,
fire, ambulance and police and committed that they would provide
some support. That was never forthcoming. I want to identify that
there are small rural roads, the traffic in front of my town on the
road to the casino went from 8,800 cars a day to 27,000 cars a day.
I went from a full volunteer ambulance to a full paid ambulance.
I had to implement incentive programs for the fire company. I went
from one resident trooper to two resident troopers to three resident
troopers and added §50,000 worth of overtime just for special
events, active weekends and things like that. The town has been
basically overwhelmed in areas of emergency service, fire and po-
lice, ambulance and other items. I could go on and provide you a
list. The estimated cost to my town is somewhere around $500,000
to $600,000 a year for additional emergency services, impact, high-
way infrastructure and other things.

The CHAIRMAN. Have you received any funds from the State Im-
pact Fund?

Mr. MULLANE. Yes; I have. They did last year through a grant
program provide $250,000 and this year they identified I believe
about $486,000. There is also a fund which disburses the impact,
the Pequot Fund, throughout the State.

The CHAIRMAN. How much is the Pequot Fund?

Mr. MULLANE. I am going to guess. I believe it is $85 million that
is distributed throughout the State. That is on a formula which
identifies nothing really to do with impact. It has to do with the
sharing of the funds to the municipalities from the income of the
casinos.

The CHAIRMAN. These funds are insufficient to assist you in
meeging the extra burden or the impact it has upon your commu-
nity?

Mr. MULLANE. Let me read you a quick sheet. The traffic
through town increased from 8,800 to 27,000 cars a day, increased
not only on the primary roads but the secondary roads; the in-
creased traffic brings traffic violations of everything from DWI to
accidents. We had to pass an ordinance on 7 roads to bar tour
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buses from roads that are basically 23 to 24 feet wide. I have closed
two houses of prostitution, one with immigration violations. I
closed one palm reading shop. I now have one pornographic
superstore. Our ambulance is now full paid, manned by volunteers.
Our troopers went from one to three plus added overtime. The DWI
in southeastern Connecticut is the highest in the State. Gamblers
Anonymous has the highest calls in the State. The embezzlement
rates have increased from 2 to 3 percent in the areas. The 911 dis-
patching fees have increased significantly. We have had to imple-
ment the incentive programs for both volunteer fire and ambu-
lance, the Highway Department has a loss of efficiency because of
the use of our secondary roads because of all the patrons and em-
ployees and everybody else that is now using secondary roads.

We have empty businesses on Route 2. Although the traffic has
improved and increased two or three times, we have empty res-
taurants. The people don’t stop. I like to compare it to something
like Fenway Park. You go to a ballgame, you have a hot dog, you
have a hamburger, and you leave. So the town has gotten signifi-
cant impacts and only this year has the State started to recognize
that but there has been the past ten years that there has been ab-
solutely no consideration whatsoever.

The CHAIRMAN. I presume your town is close to the
Mashantucket Pequot Casino?

Mr. MULLANE. I beg your pardon?

The CHAIRMAN. I suppose your town is close to the casino?

Mr. MULLANE. It sits on our western boundary right in the cor-
ner of North Stonington, Preston, Ledyard. You could probably
throw a rock from each town to their property.

The CHAIRMAN. Are any of your citizens or residents employed in
the casino?

Mr. MULLANE. Yes; they are.

The CHAIRMAN. A small number?

Mr. MULLANE. Yes; it is a small number. We are a small town.
We have basically 5,000 people. I would attempt to guess there is
probably 3,000 of those who are employable. I don’t know the exact
numbers of which are employed at Foxwoods.

The CHAIRMAN. Can you guess?

Mr. MULLANE. The last time I saw a number, I think it was 200.

The CHAIRMAN. Thank you very much. Your testimony has been
extremely helpful.

Mr. MULLANE. Could I make one comment? You asked several
questions about the length of the Eastern Pequot petition. I want
to call to your attention at the BIA formal hearing in I believe
2000. The BIA researchers made a comment to the Eastern and the
Paucatuck Easterns and they said them, I can’t quote exactly but
I'll give you the intent, you have not responded for the additional
information that was identified to you in approximately 1990 which
was called the letters of deficiencies and it was my understanding
at that time that they were basically telling the petitioners you
haven’t overcome your deficiencies, you have not provided the addi-
tional information.

The substantial information that was provided that the BIA re-
searchers then said you have provided the additional information
and then they ruled was not supplied until September I believe of



65

2001. There is a grave problem in BIA being the advocate for the
native American and being sympathetic with an application and
maybe not being very straightforward in telling them you haven’t
supplied the information, your petition really shouldn’t be on active
status. That is an injustice to somebody who is waiting in line, who
does have a full, complete petition and should be reviewed.

This is why in my comments when I said it is very difficult for
BIA to be an advocate and also be an impartial judge. The impar-
tial judge would also be one that would say you don’t have ade-
quate information, you haven’t provided it, you haven’t done the re-
search or you are just filibustering the issue. So although I am very
sympathetic with somebody who has waited a long time, we must
be realistic about whether or not they have submitted a complete
application, a complete file for BIA to properly rule on.

The CHAIRMAN. Thank you very much.

Mr. Vice Chairman.

Senator CAMPBELL. Since Assistant Secretary Martin has not
left, with your permission, if I could ask her a question. We are
dealing with two things. One is the Dodd bill, one is the Dodd
amendment we have on the floor in the Interior Appropriations bill.
I know how slow things work around here and I would like to ask
Ms. Martin if we passed either one of them, how long would it take
to implement the thing? I have known some agencies taking 2
years to implement a bill when we passed it here.

Ms. MARTIN. We are not entirely sure but we believe both the
amendment and the bill, if passed and signed into law, would re-
quire us to promulgate regulations and regulations can take a good
deal of time, especially where they are in a controversial area like
the recognition process. Regulations would require tribal consulta-
tion. I can’t give you a definite timeframe but I do believe it would
probably take well over 1 year.

Senator CAMPBELL. For either one if we passed the Dodd bill or
if we passed the amendment to the Interior appropriations bill, it
would take perhaps the same amount of time?

Ms. MARTIN. That would be for both, yes.

Senator CAMPBELL. I appreciate that because in all deference to
our colleague, Senator Dodd, I thought time was of the essence and
that is why the amendment was proposed to try to move this thing
forward a bit faster than a bill would have.

I have to take exception with a couple of comments and I am
sure Mr. Mullane didn’t mean it this way but just for the record.
When he talked of all the negative sides of the Pequots being in
the business they are in, which is casino gambling, when you talk
about the pawnshops that have sprung up, the increased crime, the
prostitution, things of that nature, let me tell you, the Indians
didn’t cause those things, somebody else did and I think it is really
a big mistake to imply that because the Indians set up a casino,
those things have sprung up.

It seems to me there is a responsibility on other peoples’ part too
and we see that all the time. I happen to be enrolled with the
Northern Cheyenne of Montana. It is a dry reservation which
means you can’t drink on the reservation, no liquor is allowed on
the reservation but if you go to any gate around the reservation to
get on or to get off, there is a shantytown bar built literally at
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every area. You see that with some of the Sioux Reservations too.
Not built by the Indians, built by the non-Indians to prey on some-
body else. I want the record to reflect that a lot of these problems
we face that are built around Indian reservations, Indians didn’t
have one damned thing to do with.

Mr. MULLANE. I agree with you 100 percent, sir. It was not the
implication that the Indian community was condoning or encourag-
ing that but I wanted to try to impress upon you that for a small
community of 5,000 people with a basic annual budget, the general
government and the school of $14 million, it has been very difficult.
It does attract and that was the point I was trying to make.

If an Indian group is recognized, if a reservation is established,
I tried to make the point that you must have concern for what is
going to happen outside and give us the resources and the oppor-
tunity to comment on that and correct those. We want to work to-
gether as a team on that and resolve that problem so that the casi-
nos won’t have that appearance.

Senator CAMPBELL. I appreciate your understanding because I
think it is important to reflect that Indians historically had no
prostitution, no alcoholism, no crime, no pawnshops, nothing like
that in their historic context. If they do at all now, it is learned
behavior and they didn’t learn it from other Indians.

Even at that, every tribe I know, every Indian I know would like
to get rid of that from the whole society standpoint.

I think if you go to Atlantic City, Las Vegas, or any city where
gaming is a major industry, you are not going to find all positive
impact. You are going to find increased infrastructure needs, all
kinds of things. You mentioned a number of those. It seems to me
whether it is Indian casinos the size of the Pequots or the Mohe-
gans, and I have seen and visited them, there is a positive side to
it too. The positive side is the majority of the people that work in
those casinos are not Indians. They provide a lot of jobs for non-
Indians.

You mentioned the increased amount of traffic and cars. A lot of
those cars are paid for by the salaries earned by the non-Indians
working in the casinos as well as the taxes they pay on everything
they buy and their income tax too to the local, State, and Federal
Governments.

It seems to me when you talk of all the negative impacts, there
is a lot of positive impacts too from having those large casinos just
as there is in Las Vegas. I know there is some philosophical opposi-
tion to gaming. We have some of our own colleagues who simply
do not believe in gaming and some think it is okay and there is
every level in between.

From an industry standpoint, the places I have visited it seems
to me the down side, the negative impacts have to be factored in
somewhere with local government too, in this case maybe non-In-
dian. You mentioned the Pequot Fund was $486,000 and that was
this year?

Mr. MULLANE. Yes.

Senator CAMPBELL. So they give about that much to local govern-
ment. Is that what you get filtered down through the State?

Mr. MULLANE. No. That is the State of Connecticut distributing
the proceeds.



67

Senator CAMPBELL. But there are not casinos all over Connecti-
cut, so why hasn’t your local government gone to the State and de-
manded a larger share of that Pequot Fund if it is impacting in a
negative sense your community more than it is some community
clear across the State that doesn’t have Indian gaming?

Mr. MULLANE. That has been a campaign that Mr. Johnson, Mr.
Condon and myself have gone to the State every year and advo-
cated and many did not understand it. Basically it was not in their
town, they were not familiar with it, they were not aware of it. We
had a very difficult time persuading them of the impacts and then
to understand it. It is only recently that they have been able to bet-
ter understand it and the Governor has now supported it and has
included it in the budget.

Senator CAMPBELL. You need a better lobbyist.

Mr. MULLANE. There is room for debate on the lobbyist.

Senator CAMPBELL. Is that formula changed by your legislature
or is it done through some rule within the administrative branch?

Mr. MULLANE. This year the Governor proposed impact aid to the
host communities and it was debated, it was modified a little bit
but basically approved.

Senator CAMPBELL. My personal opinion and advice would be to
get more of that money already in that pool somehow to offset any
negative impacts in your community.

To your knowledge has any local town or interested party been
denied the opportunity to submit materials in the consideration by
the BAR process?

Mr. MULLANE. Would you repeat that?

Senator CAMPBELL. Has anyone in your local communities inten-
tionally been denied an opportunity to submit material in the rec-
ognition process? You mentioned 1 minute ago that some might not
know of the Pequot Fund, for instance. Is there a possibility some
don’t know they can submit testimony in this recognition process?

Mr. MULLANE. People have come to our annual town meetings,
to our selectman meetings, council meetings and so forth and they
have encouraged us, we have had individuals testify also but it has
been mostly the chief elected officials who have announced in ad-
vance that we will go and they have left it upon us, and they have
come to our local meetings and supported us and advocated for us
to continue. It’s been done in that manner.

Senator CAMPBELL. Attorney General Blumenthal, you men-
tioned irregularities and improprieties. In your testimony I think
you used the word lawlessness. I think those are pretty strong
words. I am not aware that the GAO concluded there were impro-
prieties or certainly not lawlessness.

With respect to the Inspector General’s report, I understand they
sought to clarify some of those misunderstandings and mistakes,
inaccuracies and so on contained in some correspondence to you.
That included a corrected statement that the BAR staff did not
issue a letter of non-concurrence about the final decision on the
Eastern Pequot petition. Are you aware of that correction they said
they sent you?

Mr. BLUMENTHAL. I am aware of that correction, Senator, and
the strength of my language is based on our experience with the
process as well as those reports, principally the Inspector General’s
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report, which includes a number of findings that I think support
that experience as well as with other petitions.

I might just say in response to your fair and very good question
to Nick Mullane about submitting information, one of our com-
plaints is that in fact we have been denied the opportunity to sub-
mit information, highly relevant information, as a consequence of
arbitrary deadlines that were established, in fact deadlines that
worked only one way, against the State or the towns and not
against the petitioning parties.

So I think there is a pattern that supports my contention and I
would simply say you have said quite well that money is now driv-
ing this process and your questions as to how the State has com-
pensated the towns that have borne the burden here I think raise
the very fair question about whether the State has acted promptly
3nd fairly in dealing with the burdens that localities have to en-

ure.

The point here is that money shouldn’t be driving these deci-
sions, it shouldn’t be a matter of let’s make a deal and recognition
shouldn’t go to the highest bidder or the tribal group that is able
to muster the most dollars in support of its petition so that it pre-
sents the most effective case. It ought to be a principled and objec-
tive and transparent decision.

Senator CAMPBELL. Were you aware that the Connecticut con-
gressional delegation recently asked the GAO to investigate the
positive final determination issued by Assistant Secretary
McCaleb?

Mr. BLUMENTHAL. I am aware of that.

Senator CAMPBELL. What exactly are they asking him to do, in
your view, must speed up the process or more transparency in the
process?

Mr. BLUMENTHAL. Again, my understanding of the congressional
delegation’s purpose or intent is to elicit facts that further support
the contentions we have made about the violations of internal
standards, regulations, as well as ethical rules that ought to have
been followed and perhaps were not.

Senator CAMPBELL. Maybe my last question. I think you men-
tioned you plan to appeal the positive final determination for the
Eastern Pequots. I know we are off the bill a bit but it is still Sen-
ator Dodd’s amendment to the Interior appropriations bill, how
would the Dodd amendment to the bill, the Interior appropriations
bill, be affected by your appeal or would it?

Mr. BLUMENTHAL. I don’t think the bill would be affected, nor
would our appeal.

Senator CAMPBELL. Would it affect your appeal?

Mr. BLUMENTHAL. It might not. In fact, I can’t claim to have a
final answer on this one but as I think Deputy Assistant Secretary
Martin mentioned earlier, many of the internal aspects of the proc-
ess could continue. For example, our appeal could continue and
there would be a moratorium on final decisions. No final decision
could be issued but there would be nothing to stop the BIA from
continuing its work on pending petitions. There are 200 of them,
indeed 9 from Connecticut, and the BIA staff could continue on
those petitions, but it would send a very strong signal that the
Congress will insist on compliance with the criteria, that it must
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codify the criteria, establish a standard of proof, provide reasoned
and complete explanations, assure that the criteria are met and in
my judgment, would not necessarily require even the relatively
short amount of time that the BIA has stated it would take. Regu-
lations of equal complexity and importance are done in matters of
months where they are required by Congress to do so. The Con-
gress could well do so.

Senator CAMPBELL. I see. Thank you.

Mr. Chairman, I have no further questions. I would like to apolo-
gize to both of our witnesses about some of my disjointed questions.
I have never been encumbered with a law degree, so sometimes I
get scattered around a bit.

Mr. BLUMENTHAL. There are some of us who wish we hadn’t been
so encumbered at some point in our careers.

The CHAIRMAN. Gentlemen, I thank you very much.

Mr. MULLANE. I would like to make one more comment if I could.
I want to read a paragraph I have looked at for many years.

The serious significant of gaining Federal recognition also makes adherence to the
Federal acknowledgment process a vital necessity. As we have stated previously in
testimony before the Congress, Federal recognition establishes a perpetual govern-
ment-to- government relationship between a tribe and the United States and has
considerable social, political and economic implications for the petitioning group, its
neighbors and Federal, State and local governments.

This is a letter written by the Department of the Interior, Wil-
liam Battersby and goes back to 1992. I hope as we leave these
hearings we can go forward as a team to understand that on the
highest level of the Federal Government, the State level that I
have along side of me, the local level and those tribes that get rec-
ognition, that we can work out a system and be able to resolve the
differences and have addressed those problems that develop or
those issues and be able to come to an amicable solution.

If we resolve it now and spend the time, a year or two, maybe
it won’t take in somebody’s eyes 24 years to recognize a tribe.
Maybe it will be able to be done in an expeditious, professional,
scholarly manner that the results can be accepted and that people
will go away with the process and feel they have had fair involve-
ment and have had their say, and that the process was equitable.
(Iif we are to have a process, that is what we should be looking to

0.

Thank you very much, gentlemen.

The CHAIRMAN. Mr. Mullane, you can be assured that both of us
are extremely serious and concerned about the issue before us. Mr.
Attorney General, Mr. Selectman, we thank you very much for your
testimony.

Now, if I may call upon the final panel, tribal chairwoman of the
Eastern Pequot Indians of Connecticut, Marcia Flowers and the
tribal chairperson of the Duwamish Tribe of Burien, Washington,
Cecile Hansen.

Chairperson Flowers, welcome.

STATEMENT OF MARCIA FLOWERS, TRIBAL CHAIRWOMAN,
EASTERN PEQUOT INDIANS OF CONNECTICUT

Ms. FLOWERS. Thank you for giving the Eastern Pequot Indians
of Connecticut an opportunity to speak on these two pending bills.
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My name is Marcia Jones Flowers. I am the chairwoman of the
Eastern Pequot Indians of Connecticut. I also was the coordinator
of the petition that was filed at the BIA.

The Eastern Pequot Indians have occupied the Lantern Hill Res-
ervation in North Stonington, CT since 1683 following the Pequot
war of 1638. This reservation has been held in trust by the colony
and then the State of Connecticut. Our people were under an over-
seer system from early 1800’s and before. We were then under the
welfare system of the State of Connecticut and then the Parks and
Forest and the Connecticut Indian Affairs Council. We have always
been under a colonial or State of Connecticut branch of govern-
ment.

Twenty-four years ago, the Eastern Pequot Indians submitted a
letter of intent to the BIA for Federal recognition. This was before
any Indian gaming was established. On June 24, 2002, the Assist-
ant Secretary of the Department of the Interior issued a final deci-
sion to recognize the Eastern Pequot Indians of Connecticut as the
historic Eastern Pequot Indians comprised of the members of the
Eastern Pequot and the Paucatuck Eastern Pequot Tribes.

That decision is under attack by a number of people in this room
today. It is being made as an example of why reform of the BIA
acknowledgment process is required. The decision on the historic
Eastern Pequot determination was a unique one but it was the cor-
rect one based on the facts and the regulations of the BIA. It was
no surprise to the members of the Eastern Pequot Tribe that the
decision was made.

Throughout history, the Eastern Pequot Tribe and the Paucatuck
Eastern Pequot Tribe were one. Our petition reflected it, the Con-
necticut Indian Affairs always reflected it, those decisions reflected
it. During that time in the 1970’s when the Connecticut Indian Af-
fairs Council existed, they saw one tribe.

The Attorney General of Connecticut in his comments on our pe-
tition stated when asked that the State of Connecticut recognized
oneb tribe. All of the State statutes identify one Eastern Pequot
Tribe.

When the proposed finding in favor of acknowledgement was
issued for both petitioning groups, the interested parties criticized
the preliminary decision, complaining that the Assistant Secretary
ignored the recommendations of the professional BAR staff. For the
final determination, our petition team took the BAR’s recommenda-
tion seriously. They advised more research was needed for final
and more analysis to strengthen our petition.

The final determination on the Eastern Pequots was prepared by
the excellent professional staff at the Branch of Acknowledgment
and Research and accepted by the Assistant Secretary of the Inte-
rior. Even with the BAR staff decision, the interested parties con-
tinued to criticize and challenge that decision. That decision was a
thoughtful, well reasoned and detailed analysis of thousands upon
thousands of pages of documents supported by evidence. Most of
those documents were retrieved at the State library in Hartford,
CT. Because we were under colonial and later State jurisdiction,
those documents were held by the State of Connecticut to this day.

The bill, S. 1392, graphs onto the existing BIA acknowledgment
process a formal hearing required if requested by interested par-
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ties. It would turn the acknowledgment process into an adversarial
proceeding and cause further delays in an already costly and time
consuming process. We see the potential for great mischief if inter-
ested parties can call witnesses in an effort to only discredit them.

I thank you for your time and your attention to this serious mat-
ter.

[Prepared statement of Ms. Flowers appears in appendix.]

The CHAIRMAN. Thank you very much, Madam Chairperson.

Now may I call upon Cecile Hansen.

STATEMENT OF CECILE HANSEN, TRIBAL CHAIRPERSON,
DUWAMISH TRIBE, BURIEN, WA

Ms. HANSEN. My name is Cecile Maxwell-Hansen. I am the
great, great, great niece of Chief Si’ahl for whom the city of Seattle
is named.

I appreciate the opportunity to submit testimony on S. 1392, a
bill to establish procedures for the BIA, the BAR, with respect to
tribal recognition and S. 1393, a bill to provide grants to eligible
Indian groups and local governments to participate in certain deci-
sionmaking processes of the BIA.

May I tell you 14 years ago I testified before this committee on
Federal acknowledgment process. Now I am appearing before the
committee on the same subject. It seems to me nothing has
changed. Our experience with the Federal acknowledgment proce-
dures have been bitterly disappointing and disheartening. The BAR
should be embarrassed to testify time after time that the BAR
process works.

The Duwamish people were the first indigenous people of Seattle,
having lived there 1,000 years before the arrival of European
Americans in 1851. In 1855, the Duwamish Tribe was the first sig-
nature of the Point Elliot Treaty which guaranteed fishing rights
and reservations to all the signature tribes. The first one to sign
our treaty was Chief Si’ahl. In 1859, the Point Elliot Treaty was
ratified by the Congress but the promises made by the United
States in the treaty was never fulfilled with my people.

Governor Stevens who was the agent for the U.S. Government at
that time promised us two buckets of gold and a smaller reserva-
tion. We first submitted a petition for Federal acknowledgment in
1976 before the final regulations in 1978. In 1988, we submitted a
complete petition to the Branch of Acknowledgment and Research;
8 years later, we received a decision against acknowledgment. The
preliminary decision concluded that we met four of the seven man-
datory criteria but there was some deficiency with respect to cri-
teria 83.7(a), identification of the American Indian entity and the
community and political authority or influence.

We worked diligently over the next 2 years to address this defi-
ciency and believed we had succeeded when we were advised that
the Acting Secretary of Indian Affairs had issued a final determina-
tion in favor of acknowledgment on January 19, 2001. One day
later, our President issued an order imposing a moratorium on all
substantial decisions made during the final days of the Clinton ad-
ministration, including the Duwamish Tribe’s positive final deter-
mination in favor of Federal acknowledgment.
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On September 26, 2001, the new Assistant Secretary of Indian
Affairs issued a new final determination declining to acknowledge
the Duwamish Tribe. The administrative appeals have been unsuc-
cessful. Nearly 150 years later, after the Duwamish Tribe signed
the Point Elliot Treaty, my people are still struggling for recogni-
tion that was promised when the treaty was signed and ratified.

The Duwamish Tribe believes there are severe problems with the
Federal acknowledgment process but not of the type stated by
other witnesses. We are the Duwamish Tribe, we signed the Point
Elliot Treaty, we gave up 54,000 acres which is now Seattle. From
treaty times to the present, the Duwamish people have been main-
taining independent entity as a tribe with elected leaders and pres-
ervation of our culture. Until 1970, we received Federal Indian
Services and exercised our Indian treaty fishing rights. We have
never been terminated by the Congress. Now the BIA is telling us
that we are not federally recognized. This a grave injustice to the
Duwamish people and other tribes like us.

We recommend that if changes are made to the Federal acknowl-
edgment process that at a minimum, tribes who were signatory to
a treaty and gave up lands and fishing rights should be presumed
federally recognized and the burden should be put on the Secretary
or the Federal Government to prove that we are not federally rec-
ognized, not the other way around.

The BIA also says there are breaks in our culture and continuity
of our tribe and this is further proof that we should not be a feder-
ally acknowledged tribe. We believe undoubtedly starting out as
commonsense, acknowledgment requirements are now turning on
its head. It ignores the sweep of U.S. history and Federal policy
that systematically destroys tribal governments. The Indian trea-
ties were a part of this policy. The Indian Allotment Act also con-
tributed to the weakening of tribal governments.

The forced assimilation of our children into Federal Indian
schools, and my mother was in an Indian boarding school until she
was 17, and the termination policies of 1950 also played with un-
dermining Indian tribes. The hard edged implementation of tribal
continuity requirements punishes tribes a second time because
they might not have been able to understand the heavy hand of the
Federal Government even after 150 years.

The Congress has passed legislation in the 103rd Congress and
the 104th Congress, and introduced in the 105th Congress. S. 1392
essentially codifies the existing Federal acknowledgement regula-
tions and 25 C.F.R. Part 83 including the seven mandatory criteria.
The bill incorporates some but not all identifications found in exist-
ing acknowledgment regulations.

For example, the bill does not define community, political influ-
ence and sustained contained, interested party and informed party.
These definitions are fundamentally important in understanding
the criteria or identifying who may participate in the process.

Section 14 of the bill established a new hearing requirement in
addition to the existing BIA process. If requested by an interested
party and if the Secretary of the Interior determines there is good
cause shown, the Secretary must conduct a formal hearing. The
formal hearing should allow all interested parties to present evi-
dence, call witnesses, cross examine witnesses and rebut evidence
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in the record. The transcript of this hearing would be made part
of the administrative record.

We are not convinced that a formal hearing is an appropriate or
necessary addition to the process. The existing regulations allow in-
terested parties to participate in the process by submitting their
own evidence and comments on the proposed findings, requesting
and receiving technical assistance from the BAR and appealing a
decision they do not agree with. A formal hearing would only fur-
ther cause delays in an overly long process.

Section 19 authorizes the appropriation of $10 million for Federal
acknowledgment activities. This represents a significant increase in
the BAR’s existing budget. We support increased funding for Fed-
eral acknowledgement activities.

S. 1393 would provide grants to Indian tribes and Indian groups
seeking Federal acknowledgment and local governments in order to
participate in the Department of the Interior process concerning
Federal acknowledgment, fee to trust land acquisition requests,
land claims and other actions affecting local governments. We sup-
port a grant program for Indian tribes and groups who lack finan-
cial resources to pursue Federal acknowledgment and other ac-
tions.

We do not agree that Federal funds should be made available to
local governments to essentially fight Indian groups seeking Fed-
eral acknowledgment and Indian tribes seeking to acquire trust
lands. Under the bill, a local government could receive a Federal
grant to challenge a decision of the Secretary of the Interior to ac-
knowledge tribes or acquire land in trust. To us, this is unsound
public policy.

For the record, I want to tell you that the Duwamish Tribe has
spent three-fourths of a million dollars to get through this process
since 1978. We are now broke. We have no appeal to Assistant Sec-
retary McCaleb. I just wanted the committee to know this.

I am really happy to have the opportunity today to share our
viewpoint and all the Duwamish people in the State of Washington.
I would like to enter my statement in the record.

Thank you, Mr. Chairman.

[Prepared statement of Ms. Hansen appears in appendix.]

The CHAIRMAN. Thank you very much.

May I ask Ms. Flowers a few questions. You have been waiting
for 24 years. What sort of hurdles have you had to overcome?

Ms. FLOWERS. Where do I begin? In the recognition process, hir-
ing anthropologists over the years and researchers, going through
the multiple steps of the process because the steps are written very
understandably. It is just the steps don’t take the time limit that
they are set up to be, going to the State library, researching all of
the documents, going to Washington to the National Archives, a lot
of documentation. In the early years tribal members did that re-
search. Many of those tribal members are gone without having
seen Federal recognition. It was hard work. In the early days there
weren’t good copiers, hand cranked copiers, and it wasn’t easy to
come by the documentation.

The problem in recent years in pulling documentation out of a lot
of historical places is there has been a lot of pilfering and stealing
of Indian genealogy and documentation because there are so many
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people that are looking for their heritage, and also a lot of people
that don’t want Indian tribes to find the documents. You may find
razor cuts out of books in the town halls where you have to pull
birth certificates, death certificates, marriage certificates. All of
these things are required and were part of the research and people
have defamed a lot of records in town halls which has made it more
difficult.

The CHAIRMAN. You have submitted documents to the Branch of
Acknowledgment. About how many documents have had to be sub-
mitted?

Ms. FLOWERS. Thousands upon thousands upon thousands. We
are running out of space literally but those documents we cannot
archive because it appears we are now going into appeals which
means we will have to pull those documents as evidence so we have
to keep them around still, at least over 40,000. We stopped count-
ing there.

The CHAIRMAN. The interested parties in the process were mu-
nicipalities near you plus the State of Connecticut?

Ms. FLOWERS. Right. It was the towns of North Stowington
where our reservation is located, Ledyard which we border where
Nashantucket is located and Preston, and also the State of Con-
necticut.

The CHAIRMAN. The State of Connecticut requested a formal
hearing. Did you participate in that hearing?

Ms. FLOWERS. Yes; I did. It was 2 days and it was in Washington
at the Daughters of American Revolution building. It was failed to
be mentioned that there was a conference call technical meeting,
called by the State and that was also 2 days and all parties were
on conference call for that. So there were two formal technical
meetings, one in person and the other everyone was on conference
call.

The CHAIRMAN. Having asked you all these questions, what do
you think about the passage or the adoption of S. 13927

Ms. FLOWERS. I think it would be a huge mistake. I believe there
is a hidden agenda behind passage of the amendment, that a mora-
torium on any Federal recognitions going forward, if the process is
to be corrected, a moratorium is not the answer. I feel very uncom-
fortable when a process does need reform, and we all know that,
but to say we want a moratorium on a process that has already
taken so many years for most of us to achieve does not make sense
to our tribe.

The CHAIRMAN. As you know, the Dodd amendment will be ad-
dressed tomorrow and will be debated and voted upon sometime to-
morrow when we take up the Interior appropriations bill. So you
can be assured that this matter will be discussed with the commit-
tee members in as great a detail as possible.

Ms. FLOWERS. Thank you.

The CHAIRMAN. We will do our best to bring justice to all peoples
concerned.

For the Duwamish, may I say as I heard your statement, I be-
came increasingly concerned because the legal counsel of the De-
partment of Justice just issued a statement of a legal position that
would have a terrible impact upon your people. The legal position
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is that Indians who are not members of federally recognized tribes
will not eligible for programs or laws enacted for native Americans.

As you know, we have educational programs, health programs
and because of some technicality, if you are not recognized, the
members of your tribe will be denied access to all of these pro-
grams you have been receiving to date because as the legal counsel
has indicated, that would be race based and the Justice Depart-
ment would recommend to the President that any bill that includes
Indians who are not members of federally recognized tribes would
be vetoed.

I can understand your concern. It is urgent and I can assure you
that we will act upon this with great expedition.

Ms. HANSEN. May I say another that gives me great anguish is
if you are not recognized by the Federal Government, you cannot
secure artifacts, remains from museums, depositories and that real-
ly impacts the Duwamish people. We have artifacts in the Burt
Museum at the University of Washington. They will loan them to
us but if you are not recognized, you will not get those artifacts or
remains back.

The CHAIRMAN. We will do our best.

I would like to thank all the witnesses. I announced earlier that
the record will be kept open for 48 hours but I have been requested
by the office of Senator Dodd that the record be kept open for 7
days and it is so ordered.

Furthermore, as I indicated, the Dodd amendment will be consid-
ered by the full Senate tomorrow sometime during the morning and
I can assure you the Senate will one way or the other act upon it,
for or against.

With that, may I thank all of you for your participation, thank
all the witnesses for their testimony.

This hearing is recessed.

[Whereupon, at 12:47 p.m., the committee was adjourned, to re-
convene at the call of the Chair.]






APPENDIX

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF DANNEL P. MALLOY, MAYOR, STAMFORD, CT

Mr. Chairman and members of the committee, I am pleased to submit this testi-
mony on S. 1392 and S. 1393, bills to reform the Federal Indian tribal acknowledge-
ment system. The city of Stamford and all the municipalities in Connecticut are di-
rectly affected by Federal Indian policy. I appreciate the opportunity to provide tes-
timony to the committee and express my community’s views on the need to bring
greater fairness and objectivity to the procedure used to assess the merits of peti-
tions for acknowledgment as Indian tribes under Federal law.

In recent years, Federal Indian policy has become a major issue in Connecticut.
Beginning with the Congressional recognition of the Mashantucket Pequot Tribe in
1983, and the subsequent development of the Foxwoods Casino pursuant to the In-
dian Gaming and Regulatory Act of 1988, Connecticut has experienced the negative
effects of Federal Indian law and policy on the State and local communities. Tribal
development has occurred without regard to impacts on local communities. The land
involved is removed from the State and municipal tax base. The land and resulting
development also occurs without regard to State and local environmental laws and
land use requirements. Local communities have difficulty keeping pace with the im-
pacts and service sector demands created by tribal casino development, such as in-
creased traffic, crime, adverse social impacts, negative economic consequences for
non-Indian businesses, and a general decline in the quality of life for surrounding
areas. All this is the direct result of actions at the Federal level, which have all too
often been undertaken without regard to these consequences.

There are many aspects of Indian law and policy that need careful review, espe-
cially in light of the changed circumstances that have resulted from the dramatic
growth of Indian gaming. No longer do decisions related to tribal acknowledgement
and trust lands affect only Indian tribes. To the contrary, especially in the context
of urban settings such as Connecticut, these decisions are being influenced by non-
Indian financial backers of tribes and tribal petitioner groups who seek to reap
windfall benefits from the development of Indian casinos. These developers associate
themselves with Indian interests by means of contracts under which they under-
write tribal acknowledgement, casino development, and trust land acquisition, in ex-
change for profitable arrangements that produce huge financial gains for them once
casino resorts are developed on Indian land. This is a suspect arrangement that
calls for thorough investigation and Congressional reform. The future of our State
should not be dictated by the “get rich quick” schemes of developers and gambling
entrepreneurs who seek to capitalize on Indian gaming.

Currently, Connecticut is potentially affected by the acknowledgement petitions of
several Indian groups under active review by BIA—the Eastern Pequots, Paucatuck
Eastern Pequots, Golden Hill Paugussetts, and the Schaghticokes. All of these peti-
tioners have announced plans to pursue major casino resort development if they are
successful with their acknowledgement petitions. Those casinos would, in turn, have
serious negative consequences for our region.

(77)
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Closest to Stamford, the Golden Hill Paugussett group threatens to develop the
world’s largest casino in Bridgeport. This part of Connecticut is already suffering
serious economic and quality-of-life consequences resulting from traffic congestion
and an over-burdened transportation system. Studies have been conducted which
show that adding a major casino in this region will produce traffic gridlock and seri-
ous associated environmental and economic consequences. As a result, the plans
that these petitioner groups intend to pursue, and propose to undertake without ref-
erence to the needs and concerns of the region, will have devastating consequences
on Connecticut.

Before the Pequot decisions, it was widely understood that none of the petitioning
groups in Connecticut had developed evidence that would support positive tribal ac-
knowledgment findings. Indeed, the two Eastern Pequot petitions had themselves
been subject to negative proposed findings, until political interference resulted in
positive proposed findings. The Golden Hill Paugussett petition has been rejected
by BIA in the past for clear deficiencies, and the Scaghticoke petition has been
noted by the experts retained by that group itself to be deficient and incapable of
meeting the Federal criteria. Nevertheless, BIA has now fabricated a decision-
making construct in Connecticut that bolsters these otherwise deficient petitions. It
has done so by combining separate petitioners into a single tribe, as it did with the
Eastern and Paucatuck Eastern Pequot groups, and by giving undue and improper
weight to the manner in which the State of Connecticut has historically dealt with
Indians. By departing from all past BIA precedent and giving artificial weight to
the fact that the State has set aside land for Indians and provided oversight func-
tions, BIA has allowed these petitioners to fill otherwise fatal gaps in their evidence.
BIA arrived at this result based upon incorrect analysis of Connecticut law and his-
tory. In part, it did so because it has failed to undertake a thorough review of the
record or to provide a full and complete role for interested parties.

To correct these problems, we believe that Congress must undertake sweeping re-
form of the acknowledgment process that begins with the most basic issues. Con-
gress has never enacted a law that deals with the acknowledgment process. The ac-
knowledgment of the existence of Indian tribes, who will claim sovereign status and
exemptions from state and local law, is a very important power. We question why
such a significant political act by the U.S. Government has never been addressed
in a comprehensive Federal law that defines who exercises this power, under what
standards, and pursuant to what procedures. The United States Code is silent on
this subject, but nonetheless BIA is now in the process of changing the face of Con-
necticut by exercising the power it claims to have to acknowledge tribes.

This is the sort of issue that requires careful consideration by Congress, informed
by the recommendations from the executive branch, the affected States, the affected
local governments, and interested parties. If Congress intends to have this authority
exercised by some other governmental entity, such as BIA, it should be done only
through an express act of delegation, subject to rigorous procedural and substantive
standards. That act of delegation should, in turn, be the result of a comprehensive
public debate on the best way to ensure that only legitimate Indian tribes are ac-
knowledged and that their powers are appropriately defined, and as necessary, con-
strained. It is time for Congress to speak on this issue. Until it has, BIA must be
halted from applying the current flawed system.

I am deeply concerned that interested parties do not have a sufficient role in the
process. The problems inherent in the review of the Eastern Pequot petitions are
a perfect example. In that case, evidence was not made available on a timely basis.
Deadlines for submission of evidence were set on an ad hoc basis and applied retro-
actively to interested parties. The previous Assistant Secretary for Indian Affairs
unilaterally established new rules on the acknowledgment process which have made
it more difficult for interested parties to participate. Those rules were not subject
to any notice or comment procedures. The petitioners were not required to provide
their evidence to interested parties, although interested parties had to do so for the
petitioning group. Even more unfair was the fact that petitioning parties were al-
lowed to have the last word in responding to evidence submitted to interested par-
ties. The result was a procedure inherently skewed in favor of the petitioner.

In terms of substantive standards, the criteria currently administered under BIA’s
acknowledgment regulations. They have not been applied in a rigorous or even-
handed manner. The Eastern Pequot decisions are a perfect example of this prob-
lem, where a results-oriented effort to acknowledge these groups as a tribe prevailed
under the BIA criteria. This is a result of BIA’s forcing, contrary to its regulations,
two petitioning groups to come together into a single tribe. In addition, BIA gave
undue and incorrect weight to Connecticut’s historical relationship with Indians.
BIA allowed that historical relationship, which was nothing more than a welfare
function, to serve as evidence of the existence of internal political and social activity
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within the petitioning groups. In doing so, it departed from all precedent and ig-
nored important evidence to the contrary.

I question why tribal acknowledgment power should be invested in BIA at all.
This agency is responsible for exercising the U. S. Government’s trust responsibility
to Indian tribes. As a result, there is an inherent bias in favor of tribal interests.
An agency with such a mission cannot be expected to pass judgment on tribal ac-
knowledgment petitions. The suggestion calling for creation of an independent com-
mission can be subject to the same problems, if it is not established in a way that
ensures objectivity, fairness, and absence of political influence. The problems inher-
ent with the BIA review, and its susceptibility to political manipulation, are well-
documented in the report from the Department of the Interior Inspector General’s
office, which revealed the abuses of decisionmaking power that occurred under the
last Administration.

For all of these reasons, I believe that the acknowledgment process is fundamen-
tally flawed and needs serious Congressional reform. While that reform initiative is
underway, there should be a moratorium imposed on the processing on all petitions.
It makes no sense to allow the process to proceed when it is so badly broken.

I am committed to supporting Congress in making these important changes.
Please let me know what I can do to assist in the reform of the acknowledgment
process. Thank you for considering this testimony.

PREPARED STATEMENT OF JAMES J. MALLOY, TOWN ADMINISTRATOR, STURBRIDGE,
MA

Mr. Chairman and members of the committee, on behalf of the town of
Sturbridge, MA, I am pleased to submit this testimony on S. 1392 and S. 1393, bills
to reform the Federal Indian tribal acknowledgement system. I am James J. Malloy,
Town Administrator, Sturbridge, MA. I appreciate the opportunity to testify before
the committee and express our views on the need to bring greater fairness and ob-
jectivity to the procedure used to assess the merits of petitions for acknowledgment
as Indian tribes under Federal law.

Our town is currently participating in the tribal acknowledgement process for the
two Nipmuc petitioner groups. Although we have not taken a position on the merits
of either petition, our town has witnessed the problems associated with tribal ac-
knowledgment from the perspective of local communities. This experience has con-
vinced us that reform of the process is necessary at this time.

Tribal acknowledgment has major effects on local governments. Once a tribe is ac-
knowledged, land is removed from the local taxbase, often for purposes of major de-
velopments such as casinos that impose great burdens on small towns such as ours.
This Indian land also becomes exempt from State and local regulation, including
land use, environmental and public health and safety requirements. When Indian
casinos are developed, a variety of problems such as traffic, crime, and social prob-
lems are visited upon local communities. These impacts point to the importance of
ensuring that local governments are allowed to play a meaningful role in the ac-
knowledgment process and that the results are fair and objective.

Unfortunately, tribal acknowledgment decisions are being influenced by non-In-
dian financial backers of tribal petitioner groups who seek to reap windfall benefits
from the development of Indian casinos. These developers associate themselves with
Indian interests by means of contracts under which they support tribal acknowl-
edgement efforts, in return for profitable arrangements that produce huge financial
gains for them once casino resorts are developed on Indian land. Such is the case
for the Nipmuc petitioners, where substantial amounts of money are being invested
to support the petitioners.

This involvement of gaming interests raises the stakes and costs of the process.
In the face of the considerable investment made by financial backers of petitioner
groups, it is very difficult for other interested parties, like our town, to participate
in a meaningful way. It is simply too expensive to do so, and we commend the spon-
sors of this legislation for introducing proposals that would grant funding assistance
to local governments.

We also believe that the process itself must be reformed. The Nipmuc petitions
are an example of where a BIA recommendation for a negative proposed determina-
tion was overturned at the policy level. Fortunately, that decision never took effect.
However, it demonstrates how the acknowledgment process is subject to political in-
terference. A significant political act by the U.S. Government recognizing an Indian
tribe should be subject to a comprehensive Federal law that defines who exercise
this power, under what standards, and pursuant to what procedures. No such law
exists.
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We also are deeply concerned that interested parties do not have a sufficient role
in the process. The problems inherent in the review of the Eastern Pequot petitions
in Connecticut are a perfect example. In that case, evidence was not made available
on a timely basis. Different rules were applied to interested parties. Procedures
were changed in mid-course. BIA staff was, like in the Nipmuc matter, overturned
by policy officials. And in the final determination, BIA unilaterally forced two com-
peting groups to join together, even though the acknowledgment regulations do not
allow for such a result. This is a practice that should not be repeated for the two
Nipmuc petitioners.

For all of these reasons, we believe that the acknowledgment process needs seri-
ous Congressional reform. While that reform initiative is underway, there should be
a moratorium imposed on the processing on all petitions. It makes no sense to allow
the process to proceed when it is so badly broken.

Thank you for considering this testimony.

PREPARED STATEMENT OF SACIA, THE BUSINESS COUNCIL

SACIA, The Business Council, is pleased to submit this testimony on S. 1392 and
S. 1393, bills to reform the Federal Indian tribal acknowledgment system. SACIA
is a regional business association serving Fairfield County. Formed in 1970 by busi-
ness leaders engaged in an effort to build more livable, workable communities,
SACIA is committed to maintaining and improving the economic vitality of south-
western Connecticut. We advocate for a positive business environment, work to en-
sure a quality business structure, and seek to create opportunities for diverse busi-
nesses to grow, develop, and locate within the region. Because several tribal peti-
tioner groups have expressed interest in opening major casinos in this region,
SACIA has followed the issues associated with the acknowledgment process.

SACIA expresses its appreciation to Senators Dodd and Lieberman for introducing
this legislation. Tribal acknowledgment is a matter of great concern in Connecticut,
and SACIA is grateful for their leadership on this issue.

SACIA recognizes the importance of maintaining a procedure whereby Indian
groups can petition to be acknowledged as tribes under Federal law. Groups that
qualify for such treatment are entitled to important benefits, and they should be ac-
corded the rights bestowed upon other acknowledged tribes. The process used for
this purpose must be balanced, objective, fair, and efficient. Undue delay should be
avoided, and tribal petitioners must be treated with respect and dignity.

Based upon the consequences tribal acknowledgment already has had in Connecti-
cut, however, SACIA also recognizes that the decision to recognize Indian tribes
under Federal law affects non-Indian parties as well. Acknowledged tribes can take
land into trust, exercise sovereign powers, and open casinos. These manifestations
of tribal status can, in turn, have major adverse impacts on the affected state, local
governments, private landowners, and the business community. Recent experiences
with tribal acknowledgment in Connecticut indicate that the interests of these par-
ties are not always adequately taken into account. As a result, SACIA believes that
the acknowledgment process must be revised, not only to address the needs and con-
cerns of tribal petitioners, but also to ensure that other affected parties are able to
play an equal role and to do as much as possible to bring about valid and credible
decisions.

Federal Indian policy has become a major factor in the State of Connecticut.
There are now two tribes in Connecticut, the Mashantucket Pequot, and the Mohe-
gan. Both own and operate major casinos. While these enterprises have had some
positive effects, such as the generation of revenues for the State, these benefits have
been offset by many adverse consequences. Tribal development has occurred without
regard to impacts on local communities. The land involved is removed from the
State and municipal tax base. The land and resulting development also occurs with-
out regard to State and local environmental laws and land use requirements. Local
communities have difficulty dealing with the impacts and service sector demands
created by tribal casino development, such as increased traffic, crime, and adverse
social impacts. There also are serious negative economic consequences for non-In-
dian businesses, which cannot compete with enterprises located on tribal land that
are exempt from state and local taxes and regulations. The creation of major casinos
on Indian land can change the character and quality-of-life in surrounding commu-
nities overnight, and do so with no input from the affected local governments, citi-
zens, or businesses.

Currently, Connecticut is potentially affected by the acknowledgement petitions of
several Indian groups under active review by BIA—the Eastern Pequots, Paucatuck
Eastern Pequots, Golden Hill Paugussetts, Schaghticokes, and Nipmucs. As many
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as 10 other Connecticut-based petitioners have expressed the desire to pursue ac-
knowledgment. All of the currently active petitioners have announced plans to pur-
sue major casino resort development if they are acknowledged. Those casinos would,
in turn, have serious negative consequences for our region. For example, the Golden
Hill Paugussett group threatens to develop a massive casino in Bridgeport. It pro-
poses to do so even though southwestern Connecticut is already suffering serious
economic and quality-of-life consequences caused by traffic congestion and an over-
burdened transportation system. A detailed study prepared by the Southwest Re-
gion Planning Agency, shows that building a major casino in Bridgeport will
produce traffic gridlock and serious environmental and economic consequences.
Members of SACIA will be directly affected. Indeed, businesses in this region of
Connecticut may be forced to leave the State if these events unfold.

These potential impacts underscore the need to develop the most effective and
comprehensive process for tribal acknowledgment possible. Today, in Connecticut,
there is great distrust of tribal acknowledgment decisions and the procedure used
to render them. This is the result of the well-publicized politicization of the process,
as documented by the recent Department of the Interior Inspector General’s report.
It also is the outcome of actions in Connecticut, such as the recent determination
to acknowledge the Eastern Pequots by forcing two groups together (which the regu-
lations do not allow) and by relying upon a questionable reading of Connecticut his-
tory that seeks to equate the State recognition of this tribe with the existence of
internal tribal political and social structure. SACIA agrees with Attorney General
Blumenthal and Governor Rowland that this result is incorrect; and we are con-
cerned that the flawed acknowledgment process administered by BIA has lead to
such a result.

To correct these problems, we believe that Congress must undertake sweeping re-
form of the acknowledgment process. First and foremost, Congress must enact a law
that defines the acknowledgment process. Acknowledgment of the existence of In-
dian tribes, who will claim sovereign status and exemptions from State and local
law, is a very important power. With the stakes so high for all parties, it is essential
that Congress provide detailed guidance on how these decisions are to be made. This
matter cannot be left to BIA alone. The principles established by Congress must be
clear, specific, and pointed. They must leave no room for result-oriented decision-
making or political interference.

In addition, interested parties must be guaranteed a sufficient role in the process.
The problems that typified the review of the Eastern Pequot petitions must be
avoided. In that case, evidence was not made available on a timely basis. Deadlines
for submission of evidence were set on an ad hoc basis and applied retroactively to
interested parties. Rules dictating the process were established without public
input. The petitioners were not required to provide their evidence to interested par-
ties. Problems of this nature must be avoided in the future, and Congress needs to
define the procedures that govern this process.

The substantive standards that petitioners must meet to be acknowledged need
to be as reliable and credible as the procedural rules. BIA’s existing criteria have
not been applied in a rigorous or even-handed manner. An example of this problem
is found in the Eastern Pequot decisions, where BIA gave improper and incorrect
weight to Connecticut’s historical relationship with Indians. BIA allowed that his-
torical relationship to serve as evidence of the existence of internal political and so-
cial activity within the petitioning groups. In doing so, it departed from all prece-
dent and ignored important evidence to the contrary.

Congress should carefully assess the question of which governmental body should
be responsible for making acknowledgment decisions. BIA may not be properly
equipped to administer this function. An independent agency may be appropriate,
but only if it is apolitical and objective. Indeed, a continuing role for Congress itself
may be needed, given the considerable importance of acknowledgment these deci-
sions.

Finally, a moratorium should be imposed now on the further processing of peti-
tions until the deficiencies inherent in the acknowledgment process are eliminated.
If the principles set forth in this testimony are followed, the end result will be a
tribal acknowledgment system that is fair to all parties and achieves the confidence
of petitioner groups and interested parties alike. Until those changes are made,
however, it makes no sense to process additional petitions. Petitioner groups spend
decades developing their proposals and evidence before initiating the review process.
The short additional time necessary to reform the process is a small price to pay
to ensure fair and objective decisions.

SACIA appreciates the opportunity to submit this testimony. We look forward to
working with this committee to achieve the reforms discussed in this testimony.
Thank you for considering these views.
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PREPARED STATEMENT OF MARCIA FLOWERS, CHAIRWOMAN, EASTERN PEQUOT
INDIANS OF CONNECTICUT

Mr. Chairman, Mr. Vice Chairman and members of the committee, thank you for
the opportunity to submit testimony on S. 1392, a bill to establish procedures for
the Bureau of Indian Affairs [BIA] with respect to tribal recognition and S. 1393,
a bill to provide grants to eligible Indian groups and local governments to partici-
pate in certain decisionmaking processes of the BIA.

On June 24, 2002, some 24 years after filing our notice of intent to seek Federal
acknowledgment, the Assistant Secretary-Indian Affairs [Assistant Secretary] issued
a final determination acknowledging the historic Eastern Pequot Tribe whose mem-
bership is comprised of the Eastern Pequot and Paucatuck Eastern Pequot Indians
of Connecticut. That decision is under attack by a number of people in this room
today as an example of why reform of the BIA acknowledgment process is required.
These attacks are unjustified and are simply wrong. The decision to recognize a sin-
gle tribe comprised of two petitioning groups is unique, but it is the correct decision
based on the facts and the regulations. The decision should come as no surprise.
The proposed findings in favor of acknowledgment for both Eastern Pequot petition-
ers specifically stated that depending on the evidence and analysis developed during
the comment period, the Department of the Interior could recognize a combined en-
tity. Contrary to published reports, the Eastern Pequots have always considered the
Paucatuck Eastern Pequots to be part of the historic Eastern Pequot Tribe.

When the proposed findings in favor of acknowledgment were issued for both peti-
tioning groups, the interested parties criticized the preliminary decisions complain-
ing that the Assistant Secretary ignored the recommendations of the Branch of Ac-
knowledgment and Research [BAR] staff. They asserted that BAR staff should be
allowed to make these decisions, not political appointees. Despite the positive pro-
posed findings, our petition team took seriously the BAR’s advice concerning the ad-
ditional research and analysis we needed to undertake to strengthen our petition.
We followed their advice and submitted new evidence and analysis during the com-
ment and response periods.

That additional evidence and analysis paid off, and we were rewarded with a final
determination in favor of acknowledgment. The final decision was prepared by the
professional staff of the BAR and accepted by the Assistant Secretary. Notwith-
standing the fact that this decision is the product of the career staff of the BAR,
the interested parties continue to criticize and challenge the decision. The final de-
termination is a thoughtful, well reasoned and detailed analysis of thousands of
pages of documentation submitted by the petitioners and interested parties. It is
supported by the facts and complies with the BIA acknowledgment regulations. We
are confident that it will withstand any challenge or review, notwithstanding the
efforts of the interested parties.

S. 1392 codifies the existing seven mandatory criteria for Federal acknowledgment
found in 25 C.F.R. Part 83 and incorporates by reference much of the existing Fed-
eral acknowledgment regulations. Inexplicably, it leaves out many of the key defini-
tions in the regulations, such as “community”, “political influence” and “sustained
contact”, that are critically important to understanding the criteria. We note that,
unlike the acknowledgment regulations, S. 1392 provides no definition for interested
parties or informed parties.

Section 14 of the bill grafts on to the existing BIA acknowledgment process a for-
mal hearing requirement if requested by an interested party and if the Secretary
of the Interior [Secretary] determines that there is good cause shown for a hearing.

Under the bill, a formal hearing would allow all interested parties to present evi-
dence, call witnesses, cross-examine witnesses and rebut evidence in the record. The
transcript of the hearing would be made part of the administrative record.

A formal hearing with witnesses, cross-examination and rebuttal evidence would
not improve the current acknowledgment process that already requires the Sec-
retary to issue proposed findings for or against acknowledgment, provide formal, on
the record technical assistance if requested by the petitioning group or interested
parties, and consider comments and evidence from all parties on the proposed find-
ings. It would turn the acknowledgment process into an adversarial proceeding and
would only cause further delays in an already costly and time-consuming process.
Such a formal hearing is inappropriate for a process that involves primarily docu-
mentary evidence, not witnesses. We see the potential for great mischief if inter-
ested parties can call as witnesses subject to cross-examination tribal members, the
tribal historian, genealogist or anthropologist or even the staff of the BAR.

Section 19 authorizes the appropriation of $10 million per fiscal year to imple-
ment the bill. This represents an almost ten fold increase in the Branch of Acknowl-
edgment and Research’s current annual budget. The inadequacy of the current
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budget for processing acknowledgment petitions is well documented in the General
Accounting Office Report entitled “Improvements Needed in Tribal Recognition
Process” issued November 2, 2001. The funding increase will go along way toward
addressing the backlog of petitions awaiting evaluation.

S. 1393 would provide grants to Indian tribes, Indian groups seeking Federal ac-
knowledgment and local governments in order to participate in Department of the
Interior processes concerning Federal acknowledgment, fee to trust land acquisition
requests, land claims and other actions affecting local governments. We understand
and welcome a grant program for Indian tribes and groups who lack the financial
resources to pursue Federal acknowledgment and other actions. We question, how-
ever, the wisdom of providing Federal funds to local governments so that they can
oppose Indian groups seeking Federal acknowledgment and Indian tribes seeking to
acquire trust land. Under the bill, the Secretary of the Interior could award a Fed-
eral grant to a local government so that it could challenge a decision of the Sec-
retary of the Interior. That to us is not sound public policy. Sadly, it has been our
experience that the participation of some of the interested parties in the acknowl-
edgment process has not been to insure that a fair and impartial decision is made
by the Assistant Secretary, but the rejection of our petition. They have expressly
stated that their real concern is what they believe flows from Federal acknowledg-
ment—land claims, the acquisition of land into trust and gaming. By defeating an
Indian petitioner’s acknowledgment petition, the interested parties real concerns are
rendered moot.

I thank the committee for providing me with an opportunity to present the com-
ments of the Eastern Pequot Indians of Connecticut.

PREPARED STATEMENT OF CECILE MAXWELL-HANSEN

Good morning, Mr. Chairman and distinguished members of the Committee. My
name is Cecile Maxwell-Hansen. I am the great, great, great, niece of Chief Si’ahl,
for whom the city of Seattle is named. I appreciate the opportunity to submit testi-
mony on S. 1392, a bill to establish procedures for the Bureau of Indian Affairs
[BIA] with respect to tribal recognition and S. 1393, a bill to provide grants to eligi-
ble Indian groups and local governments to participate in certain decisionmaking
processes of the BIA.

Fourteen years ago I testified before this committee on the Federal acknowledg-
ment process. Now I am appearing before the committee again on the same subject.
It seems as if nothing has changed. Our experience with the Federal acknowledg-
ment procedures has been bitterly disappointing and disheartening. The Duwamish
people were the first indigenous people of the Seattle, WA area having lived there
for more than 1,000 years before the arrival of the European-Americans in 1851.
In 1855, the Duwamish Tribe was the first signatory on the Treaty of Point Elliot,
which guaranteed fishing rights and reservations to all the signatory tribes. The
Duwamish signatory to the 1855 Treaty was our chief, Chief Si’ahl. In 1859, the
Treaty of Point Elliot was ratified by Congress, but the promises made by the
United States in the Treaty were never fulfilled to my people.

We first submitted a petition for Federal acknowledgment in 1976 before the pro-
mulgation of the acknowledgment regulations in 1978. In 1988, we submitted a com-
pleted petition to the Branch of Acknowledgment and Research and 8 years later
received a preliminary decision against acknowledgment. The preliminary decision
concluded that we met four of the seven mandatory criteria, but there were some
deficiencies with respect to criteria 83.7(a) (identification as an American Indian en-
tity), and (b) (community) and (c) (political authority or influence).

We worked diligently over the next 2 years to address the deficiencies, and be-
lieved we had succeeded when we were advised that the Acting Assistant Secretary-
Indian Affairs had issued a final determination in favor of acknowledgment on Jan-
uary 19, 2001. One day later, President Bush issued an order imposing a morato-
rium on all substantive decisions made during the final days of the Clinton adminis-
tration, including the Duwamish Tribe’s positive final determination in favor of Fed-
eral acknowledgment. On September 26, 2001, the new Assistant Secretary-Indian
Affairs issued a new final determination declining to acknowledge the Duwamish
Tribe. Our subsequent administrative appeals have been unsuccessful. Nearly 150
years after the Duwamish Tribe signed the Point Elliot Treaty, my people are still
strufgg(liing for the recognition that was promised when that treaty was signed and
ratified.

The Duwamish Tribe believes that there are severe problems with the Federal ac-
knowledgment process, but not of the type stated by other witnesses. We're the
Duwamish Tribe. We signed the Point Elliott Treaty and gave up our lands and
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other rights. From treaty times to the present, the Duwamish people have main-
tained an independent identity as a tribe with elected leaders and the preservation
of our culture. Until the 1970’s, we were receiving Federal Indian services and exer-
cising our Indian treaty fishing rights. We have never been terminated by Congress.
Now the Bureau of Indian Affairs is telling us that we are not federally recognized.
This is a grave injustice to the Duwamish people and other treaty tribes like us.
We recommend that if changes are made to the Federal acknowledgment process,
that at minimum, tribes that were signatories to treaties and gave up their land
or other rights, should be presumptively federally recognized. In the acknowledg-
ment process, the Secretary of Interior should bear the burden of proving that we
are not a federally recognized tribe, not the other way around.

Now the BIA also says that there are breaks in the cultural and political continu-
ity of our Tribe and this is further proof that we should not be a federally recognized
tribe. We believe that what undoubtedly started out as a common-sense acknowledg-
ment requirement is now turned on its head. It ignores the sweep of U.S. history
and Federal policy that systematically destroyed tribal governments. The Indian
treaties were part of this policy. The Indian allotment acts also contributed to weak-
ening tribal governments. The force assimilation of our children in Federal Indian
schools and the termination policies in the 1950’s also played a role in undermining
Indian tribes. The hard edged implementation of this tribal continuity requirement
punishes tribes a second time because they may not have been able to withstand
the heavy hand of the Federal Government every day for 150 years.

S. 1392 essential codifies the existing Federal acknowledgment regulations found
in 25 C.F.R. Part 83, including the seven mandatory criteria. The bill incorporates
some, but not all, of the definitions found in the existing acknowledgment regula-
tions. For example, the bill does not define “community”, “political influence” and
“sustained contact”, “interested party” and “informed party”. These definitions are
fundamentally important in understanding the criteria or identifying who may par-
ticipate in the acknowledgment process.

Section 14 of the bill establishes a new hearing requirement in addition to the
existing BIA acknowledgment process. If requested by an interested party and if the
Secretary of the Interior [Secretary] determines that there is good cause shown, the
Secretary must conduct a formal hearing. A formal hearing would allow all inter-
ested parties to present evidence, call witnesses, cross-examine witnesses and rebut
evidence in the record. The transcript of the hearing would be made part of the ad-
ministrative record.

We are not convinced that a formal hearing is an appropriate or necessary addi-
tion to the acknowledgment process. The existing regulations allow interested par-
ties to participate in the process by submitting their own evidence and comments
on the proposed findings, requesting and receiving technical assistance from the
BAR and appealing a decision they do not agree with. A formal hearing would only
cause further delays in an overly long process.

Section 19 authorizes the appropriation of $10 million for Federal acknowledge-
ment activities. This represents a significant increase in the BAR’s existing budget.
We support increased funding for Federal acknowledgment activities.

S. 1393 would provide grants to Indian tribes, Indian groups seeking Federal ac-
knowledgment and local governments in order to participate in Department of the
Interior processes concerning Federal acknowledgment, fee to trust land acquisition
requests, land claims and other actions affecting local governments. We support a
grant program for Indian tribes and groups who lack the financial resources to pur-
sue Federal acknowledgment and other actions. We do not agree that Federal funds
should be made available to local governments to essential fight Indian groups seek-
ing Federal acknowledgment and Indian tribes seeking to acquire trust land. Under
the bill, a local government could receive a Federal grant to challenge decisions of
the Secretary of the Interior to acknowledge a tribe or acquire land in trust. To us,
this is unsound public policy.

I thank the committee for providing me with an opportunity to present the views
of the Duwamish Tribe.



85

TESTIMONY OF AURENE M. MARTIN
DEPUTY ASSISTANT SECRETARY - INDIAN AFFAIRS
U.S. DEPARTMENT OF THE INTERIOR
AT THE HEARING
BEFORE THE
COMMITTEE ON INDIAN AFFAIRS
U.8. SENATE
ON
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September 17, 2002

Good morning, Mr. Chairman and Members of the Committee. My name is Aurene Martin and T am
the Deputy Assistant Secretarv for Indian Affairs. ] appreciate the opportunity lo appear before you
today on behalf of the Administration regarding S. 1392, 2 bill to establish procedures for the Bureau
of Indian Affairs of the Department of the [nferjor with rzspect to tribal acknowledgment, and S.
1393, a bill to provide grants to ensure full and fair participation n certain decision-making

processes at the Bureau of Indian Affairs. The Administration opposes these bills.

The Federal acknowledgrment of an Indian tribe is a serious decision for the Federa! Government, It
is important that a thorough and deliberate evaluation occur before we decide whether to
écknowlcdge a group as a tribe; a status which carres with it certain immunities and privileges,

These decisions must be defensible, fact-hased and equitable,

We agree with Senator Dodd that the Federal acknowledgment process “ought to be guided by
several firm principles: faimess, openness, respect, and a comimon interest in bettering the quality of

life of all Americans.”

During Assistant Secretary Neal McCaleb’s nomination bearing he stated that he would take 2 Jook

-1-
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at the Federal acknowledgment process and make changes following this assessnent. Not long mto
kis tenure, the General Accounting Office {GAQO) was asked to review the process and their final
report, entitled /ndians: Improvements Needed in Iribal Recognition Process, was issued in
November 200}, GAO reviewed BIA’s regulatory process. criteria and supperting evidence

described in 25 CFR Part 83,

At the hearing in June of this vear, we stated that we would provide a strategic plan in response to
the GAQ recomumendations. | am happy to report that our draft Strategic Plan was corapleted this
past week and js currently under Departmenial review. We anticipate that a {inal response will be

available to the Congrass within the next few weeks.

The thrust of our response to the GAQ Report is 1o make the regulatory process more predictable,
timely and responsive consistent with the recornmendations in that report. In our draft Strategic Plan,
we are not recommending changes to the mandatory criteria. because they are founded in existing
law and have been upheld by the courts. Further, these criteria have been used since 1978, All
groups whe have petitioned for Federal acknowledgment since 1978 have utilized these criteria in
docurnenting their petitions and have been evaluated by them. We are committed to ensuring that
groups have fair and equitable treatment under the regulatory process. To be fair, any change in the
criteria must be brought about deliberately, easuring that previous petitioners are considered in the

process.

The BIA’s Stratcpic Plan provides for more use of the World Wide Web and an increase in the
Brarich of Acknowledgment and Research (BAR) staff to address the backlog of petitions waiting for

final decisions, which is an issue that is currently under litigation in several courts. The plan also

2-
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provides a framework to increase BAR administranve staff and contracting for support services,
Contracting data entry and certain administrative tasks, particularly those impesed by public
inquiries under the Freedom of Information Act, will further case the burden on the BIA researchers,

thereby perroitting them to address the current backlog of petitions waiting for consideration.
Specific comments on the legislation follow:

S.1292

Webelieve that S. 1392 is unnecessary since the procedures for Federal acknowlecdgment are already

provided within 25 CFR Part 83

Specifically, the Department questions two provisions ofS. 1392, [n addition to the formal meeting
on the record where petitioners and interested parties question BIA researchers, the bill provides for
an additional formal hearing with witnesses and cross examination. The timing, scope, purposes,

and advantages of this additional hearing are unclear.

Second, the required notice of receipt of a letter of intent to petition or documented petition to ali
murnicipalities located in the geographical areas historically occupied by a petitioning group is not
workable as it is unclear where these territories would be. Compliance with this provision would
require a detailed evaluation of a petition, when the Department may have only received a letler of

intent to petition.

We recommend that the terms “recognition” and “recognized” be replaced with “acknowledgment”

and “acknowledged” throughout the bill to clarify that the process will acknowledge the existence of

KR
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tribes which have continued to exist and will not recognize or create new entties.

If the purpose of the bill is to codify the existing regulations, some of those sections have been

omitted. Some of these omissions could have a significant impact on the evaluation of a petition,

8. 1393

S. 1393 provides the Secretery of the Interior authority o award grants, on the basis of need, to
municipalities, recognized tribes, or petitioners for acknowledgment. We oppose §. 1393 because
the language may create a conflict of interest by authorizing the Secretary to decide which groups
receive grants and may influence her ability to make future decisions on petitioners,  In addition, S.

1393 does not preclude the use of grants to ligate in court. o lobby Congress. or o participate in

actions agamst the Department.

CONCLUSION
This concludes my prepared statement. Thank you for the opportunicy to testify on this issue. I will

be happy to answer any questions the Commitiee may have.
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Mr. Chairman and Members of the Committee:

Thank you for the opportunity to discuss our work on the Bureau of Indian Affairs’ (BIA)
regulatory process for federally recognizing Indian tribes.! As you know, federal
recognition of an Indian tribe can dramatically affect economic and social conditions for
the tribe and the surrounding communities. There are currently 562 recognized tribes
with a total membership of about 1.7 million. In addition, several hundred groups are

currently seeking recognition.

Federally recognized tribes are eligible to participate in federal assistance programs. In
fiscal year 2002, the Congress appropriated about $5 billion for programs and funding
almost exclusively for recognized tribes. Recognition also establishes a formal
government-to-government relationship between the United States and a tribe. The
quasi-sovereign status created by this relationship exempts certain tribal lands from
most state and local laws and regulations. Such exemptions generally apply to lands that
the federal government has taken in trust for a tribe or its members. Currently, about 54
million acres of land are held in trust.’* The exemptions also include, where applicable,
laws regulating gaming. The Indian Gaming Regulatory Act of 1988, which regulates
Indian gaming operations, permits a tribe to operate casinos on land in trust if the state
in which it lies allows casino-like gaming and the tribe has entered into a compact with
the state regulating its gaming businesses.’ In 1999, federally recognized tribes reported
an estimated $10 billion in gaming revenue, surpassing the amounts that the Nevada
casinos collected that year. In fiscal year 2001, Indian gaming revenues increased to
$12.7 billion.

'In this statement the term "Indian tribe" encompasses all Indian tribes, bands, villages, groups and pueblos
as well as Eskimos and Aleuts.

*Tribal lands not in trust may also be exempt from state and local jurisdiction for certain purposes in some
instances.

’25 U.S.C. 2701.

1 GAO-02-936T
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Owing to the rights and benefits that accrue with recognition and the controversy
surrounding Indian gaming, BIA’s regulatory process has been subject to intense scrutiny
by groups seeking recognition and other interested parties—including already
recognized tribes and affected state and local governments. The controversies
surrounding the regulatory process for recognizing tribes continue with two highly
anticipated decisions issued in July 2002. In the first decision, the Assistant Secretary-
Indian Affairs determined that two petitioners, the Eastern Pequot Indians of
Connecticut and the Paucatuck Eastern Pequot Indians of Connecticut, are derived from
a single historical tribe and are therefore recognized as a single tribe.' In the second
decision, the previous Assistant Secretary’s January 2001 decision to recognize the
Chinook Indian Tribe/Chinook Nation was reversed by the current Assistant Secretary

after the decision was reconsidered at request of the Quinault Indian Nation.’

BIA’s regulatory process for recognizing tribes was established in 1978. The process
requires groups that are petitioning for recognition to submit evidence that they meet
certain criteria—basically that the petitioner has continuously existed as an Indian tribe
since historic times. Critics of the process claim that it produces inconsistent decisions
and takes too long. In November 2001, we reported on BIA's regulatory recognition
process, including the criteria for recognizing tribes, and recommended ways to improve
it.* In particular, we recommended that BIA develop transparent guidelines to provide a
clearer understanding of the basis for recognition decisions. We testified on this report
in February 2002 before the House Committee on Government Reform, Subcommittee on
Energy Policy, Natural Resources and Regulatory Affairs.” Our testimony today is based
on that report and focuses on the application of the criteria that Indian groups must meet

under the regulatory process to be granted recognition.

‘67 Fed. Reg. 44234 (July 1, 2002).
%67 Fed. Reg. 46204 (July 12, 2002).

U.S. General Accounting Office, [ndian Issues: Improvements Needed in Tribal Recognition Process,
GAQO-0249 (Washington, D.C.: Nov. 2, 2001).

U.8. General Accounting Office, Indian Issues: More Consistent and Timely Tribal Recognition Process
Needed, GAO-02-415T (Washington, D.C.: Feb, 7, 2002).

2 GAO-02-936T
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In summary, as we reported in November 2001, the basis for BIA's tribal recognition
decisions is not always clear. While there are set criteria that petitioning tribes must
meet to be granted recognition, there is no guidance that clearly explains how to
interpret key aspects of the criteria. For example, it is not always clear what level of
evidence is sufficient to demonstrate that a tribe has continued to exist over a period of
time—a key aspect of the criteria. The lack of guidance in this area creates controversy
and uncertainty for all parties about the basis for decisions reached. To correct this, we
recommended that BIA develop and use transparent guidelines for interpreting key
aspects of its recognition decisions. The BIA is completing a strategic plan to implement

this recommendation.

Background

Historically, the U.S. government has granted federal recognition through treaties,
congressional acts, or administrative decisions within the executive branch—principally
by the Department of the Interior. In a 1977 report to the Congress, the American Indian
Policy Review Commission criticized the department’s tribal recognition policy.
Specifically, the report stated that the department’s criteria to assess whether a group
should be recognized as a tribe were not clear and concluded that a large part of the
department’s policy depended on which official responded to the group’s inquiries.
Nevertheless, until the 1960s, the limited number of requests for federal recognition gave
the department the flexibility to assess a group’s status on a case-by-case basis without
formal guidelines. However, in response to an increase in the number of requests for
federal recognition, the department determined that it needed a uniform and objective
approach to evaluate these requests. In 1978, it established a regulatory process for
recognizing tribes whose relationship with the United States had either lapsed or never
been established—although tribes may seek recognition through other avenues, such as
legislation or Department of the Interior administrative decisions unconnected to the
regulatory process. In addition, not all tribes are eligible for the regulatory process. For

example, tribes whose political relationship with the United States has been terminated

3 GAO-02-936T
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by Congress, or tribes whose members are officially part of an already recognized tribe,
are ineligible to be recognized through the regulatory process and must seek recognition

through other avenues.

The regulations lay out seven criteria that a group must meet before it can become a
federally recognized tribe. Essentially, these criteria require the petitioner to show that
it is descended from a historic tribe and is a distinct community that has continuously
existed as a political entity since a time when the federal government broadly
acknowledged a political relationship with all Indian tribes. The following are the seven

criteria for recognition under the regulatory process:

(a) The petitioner has been identified as an American Indian entity on a substantially
continuous basis since 1900,

(b) A predominant portion of the petitioning group comprises a distinct community and
has existed as a community from historical times until the present,

(¢) The petitioner has maintained political influence or authority over its members as an

autonomous entity from historical times until the present,

(d) The group must provide a copy of its present governing documents and membership
criteria,

(€) The petitioner’s membership consists of individuals who descend from a historical
Indian tribe or tribes, which combined and functioned as a single autonomous

political entity,

(f) The membership of the petitioning group is composed principally of persons who are
not members of any acknowledged North American Indian tribe, and

(g) Neither the petitioner nor its members are the subject of congressional legislation

that has expressly terminated or forbidden recognition.

The burden of proof is on petitioners to provide documentation to satisfy the seven

criteria. A technical staff within BIA, consisting of historians, anthropologists, and

4 GAO-02-936T
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genealogists, reviews the submitted documentation and makes its recommendations on a
proposed finding either for or against recognition. Staff recommendations are subject to
review by the department’s Office of the Solicitor and senior BIA officials. The Assistant
Secretary-Indian Affairs makes the final decision regarding the proposed finding, which
is then published in the Federal Register and a period of public comment, document
submission, and response is allowed. The technical staff reviews the comments,
documentation, and responses and makes recommendations on a final determination
that are subject to the same levels of review as a proposed finding. The process
culminates in a final determination by the Assistant Secretary, who, depending on the
nature of further evidence submitted, may or may not rule the same was as was ruled for
the proposed finding. Petitioners and others may file requests for reconsideration with

the Interior Board of Indian Appeals.

Clearer Guidance Needed on Criteria and Evidence Used in Recognition

Decisions

While we found general agreement on the seven criteria that groups must meet to be
granted recognition, there is great potential for disagreement when the question before
BIA is whether the level of available evidence is high enough to demonstrate that a
petitioner meets the criteria. The need for clearer guidance on criteria and evidence
used in recognition decisions became evident in a number of recent cases when the
previous Assistant Secretary approved either proposed or final decisions to recognize
tribes when the technical staff had recommended against recognition. Most recently, the
current Assistant Secretary has reversed a decision made by the previous Assistant
Secretary. Much of the current controversy surrounding the regulatory process stems
from these cases. At the heart of the uncertainties are different positions on what a
petitioner must present to support two key aspects of the criteria. In particular, there
are differences over (1) what is needed to demonstrate continuous existence and (2)
what proportion of members of the petitioning group must demonstrate descent from a

historic tribe.

5 GAO-02-936T
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Concerns over what constitutes continuous existence have centered on the allowable
gap in time during which there is limited or no evidence that a petitioner has met one or
more of the criteria. In one case, the technical staff recommended that a petitioner not
be recognized because there was a 70-year period for which there was no evidence that
the petitioner satisfied the criteria for continuous existence as a distinct community
exhibiting political authority. The technical staff concluded that a 70-year evidentiary
gap was too long to support a finding of continuous existence. The staff based its
conclusion on precedent established through previous decisions in which the absence of
evidence for shorter periods of time had served as grounds for finding that petitioners
did not meet these criteria, However, in this case, the previous Assistant Secretary
determined that the gap was not critical and issued a proposed finding to recognize the
petitioner, concluding that continuous existence could be presumed despite the lack of

specific evidence for a 70-year period.

The regulations state that lack of evidence is cause for denial but note that historical
situations and inherent limitations in the availability of evidence must be considered.
The regulations specifically decline to define a permissible interval during which a group
could be presumed to have continued to exist if the group could demonstrate its
existence before and after the interval. They further state that establishing a specific
interval would be inappropriate because the significance of the interval must be
considered in light of the character of the group, its history, and the nature of the
available evidence. Finally, the regulations note that experience has shown that
historical evidence of tribal existence is often not available in clear, unambiguous

packets relating to particular points in time

Controversy and uncertainty also surround the proportion of a petitioner's membership
that must demonstrate that it meets the criterion of descent from a historic Indian tribe.
In one case, the technical staff recommended that a petitioner not be recognized because
the petitioner could only demonstrate that 48 percent of its members were descendants.
The technical staff concluded that finding that the petitioner had satisfied this criterion

would have been a departure from precedent established through previous decisions in

[ GAO-02-936T
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which petitioners found to meet this criterion had demonstrated a higher percentage of
membership descent from a historic tribe. However, in the proposed finding, the
Assistant Secretary found that the petitioner satisfied the criterion. The Assistant
Secretary told us that although this decision was not consistent with previous decisions
by other Assistant Secretaries, he believed the decision to be fair because the standard

used for previous decisions was unfairly high.

Again, the regulations intentionally left open key aspects of the criteria to interprefation.
In this case they avoid establishing a specific percentage of members required to
demonstrate descent because the significance of the percentage varies with the history
and nature of the petitioner and the particular reasons why a portion of thec membership
may not meet the requirements of the criterion. The regulations state only that a
petitioner's membership must consist of individuals who descend from historic tribes—
no minimum percentage or quantifying term such as “most” or “some” is used. The only
additional direction is found in 1997 guidelines, which note that petitioners need not

demonstrate that 100 percent of their membership satisfies the criterion

In updating its regulations in 1994, the department grappled with both these issues and
ultimately determined that key aspects of the criteria should be left open to
interpretation to accommodate the unique characteristics of individual petitions.
Leaving key aspects open to interpretation increases the risk that the criteria may be
applied inconsistently to different petitioners. To mitigate this risk, BIA uses precedents
established in past decisions to provide guidance in interpreting key aspects of the
criteria. However, the regulations and accompanying guidelines are silent regarding the
role of precedent in making decisions or the circumstances that may cause deviation
from precedent. Thus, petitioners, third parties, and future decisionmakers, who may
want to consider precedents in past decisions, have difficulty understanding the basis for
some decisions. Ultimately, BIA and the Assistant Secretary will still have to make
difficult decisions about petitions when it is unclear whether a precedent applies or even
exists. Because these circumstances require judgment on the part of the decisionmaker,

public confidence in BIA and the Assistant Secretary as key decisionmakers is extremely

7 GAO-02-936T
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important. A lack of clear and transparent explanations for their decisions could cast
doubt on the objectivity of the decisionmakers, making it difficult for parties on all sides
to understand and accept decisions, regardless of the merit or direction of the decisions
reached. Accordingly, in our November 2001 report, we recommended that the Secretary
of the Interior direct BIA to provide a clearer understanding of the basis used in
recognition decisions by developing and using transparent guidelines that help interpret
key aspects of the criteria and supporting evidence used in federal recognition decisions.
In commenting on a draft of this report, the department generally agreed with this
recommendation. To implement the recommendation, the department pledged to
formulate a strategic action plan by May 2002. To date, this plan is still in draft form.

Officials told us thaf they anticipate completing the plan soon.

In conclusion, BIA’s recognition process was never intended to be the only way groups
could receive federal recognition. Nevertheless, it was intended to provide the
Department of the Interior with an objective and uniform approach by establishing
specific criteria and a process for evaluating groups seeking federal recognition. It is
also the only avenue to federal recognition that has established criteria and a public
process for determining whether groups meet the criteria. However, weaknesses in the
process have created uncertainty about the basis for recognition decisions, calling into
question the objectivity of the process. Without improvements that focus on fixing these
and other problems on which we have reported, parties involved in tribal recognition
may increasingly look outside of the regulatory process to the Congress or courts to
resolve recognition issues, preventing the process from achieving its potential to provide
amore uniform approach to tribal recognition. The result could be that the resolution of
tribal recognition cases will have less to do with the attributes and qualities of a group as
an independent political entity deserving a government-to-government relationship with
the United States, and more to do with the resources that petitioners and third parties
can marshal to develop successful political and legal strategies.

8 GAO-02-936T
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Mr. Chairman, this completes my prepared statement. I would be happy to respond to

any questions you or other Members of the Committee may have at this time.
Contact and Acknowledgments
For further information, please contact Barry T. Hill on (202) 512-3841. Individuals

making key contributions to this testimony and the report on which it was based are

Robert Crystal, Charles Egan, Mark Gaffigan, Jeffery Malcolm, and John Yakaitis.

(360248)

9 GAO-02-936T
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TESTIMONY OF
ATTORNEY GENERAL RICHARD BLUMENTHAL
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
SEPTEMBER 17, 2002

1 appreciate the opportunity to speak in support of 8.1392, the Tribal Recognition
and Indian Bureau Enhancement Act of 2001 and S.1393, which would provide grants to
municipalities, Indian groups and other interested parties to ensure full and fair
participation in tribal recognition and other procedures at the Bureau of Indian Affairs.

The present system for recognizing Indian tribes is fatally and furdamentally
flawed. It is in serious need of reform to ensure that such decisions -- which have such
profound ramifications -- are fair, objective and timely. After ten years of experience with
tribal recognition issues, I strongly and firmly believe that fundamental, far-reaching
reform is necessary and that the present system should be replaced by an independent
agency insulated from the presently prevalent influences of money and politics. Isupport
S.1392 and S.1393 as a clear, specific starting point to form an Indian recognition process
that is both equitable and expeditious. Moreover, I support Senator Christopher Dodd and
Senator Joseph Lieberman’s proposed amendment to place a moratorium on iribal
recognition decisions until fundamental reforms are made to the recognition process —
ensuring meaningful participation by all interested parties and that all recognition criteria
are properly and consistently applied.

The central principle should be: Tribes that meet the seven legally established
criteria deserve federal recognition and should receive it. Groups that do not meet the
criteria should not be accorded this sovereign status.

Fatally flawed and desperately in need of repair, the present recognition process has
been ruled by too little law or objective, open fact-finding -- and has proven to be
susceptible to improper influences of power, money and politics, as recent reports by both
the GAO and the Department of Interior’s Inspector General have documented.

In theory and under present legal rules, any tribal group seeking federal recognition
must meet seven distinct criteria ~ aimed at proving the petitioning tribe’s continuous
existence as a distinct community, ruled by a formal government, and descent from a
historical tribe, among others.

In practice, the BIA’s political leaders have routinely distorted and disregarded
these standards, misapplied evidence, and denied state and local governments a fair
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opportunity to be heard. On behalf of Connecticut, my office has brought two major
lawsuits against this federal agency for failing to follow federal law. The current
Administration may bring different attitudes and approaches, but new people in the same
position is not a lasting solution.

The impacts of federal recognition of an Indian tribe cannot be understated -
underscoring the urgent need for reform. A decision to acknowledge an Indian tribe has
profound and irreversible effects on tribes, states, local communities and the public and in
Connecticut’s experience greatly affects the quality of life in those communities living in
close proximity to Indian reservations. Federal recognition creates a government-to-
government relationship between the tribe and the federal government and makes the tribe
a quasi-sovereign nation. A federally recognized tribe is entitled to certain privileges and
immunities under federal law. They are exempt from most state and local laws and land
use and environmental regulations. They enjoy immunity from suit. They may seek to
expand their land base by pursuing land claims against private landowners, or seeking to
place land into trust under the Indian Reorganization Act. They are insulated from many
worker protection statutes relating, for example, to the minimum wage or collective
bargaining protections as well as health and safety codes.

Since the enactment of the Indian Gaming Regulatory Act (IGRA) more than a
decade ago, federally recognized tribes may operate commercial gaming operations. This
law has vastly increased the financial stakes involved in federal recognition. Several of the
petitioning groups in Connecticut are reported to have been funded by gaming interests
such as Lakes Gaming of Minnesota and Donald Trump. The law has pitted petitioning
tribes against not only states and local governments, but also against each other. For
example, two Connecticut groups with pending acknowledgment petitions, the
Schaghitcoke and the Golden Hill Paugussett tribes, are currently engaged in a heated
public dispute, each accusing the other of theft of ancestral heritage. Contrary to the law
and agency precedent, two other Connecticut groups that have recently received a single
recognition finding, the Eastern Pequots and the Paucatuck Eastern Pequots, contested
each other’s claims to a common reservation and ancestry.

Connecticut has been particularly impacted by the federal recognition process.
Although geographically one of the smallest states, Connecticut is home to two of the
world’s largest and most profitable casinos within 15 miles of each other. We also have 13
other groups seeking recognition as federally recognized Indian tribes, most of whom have
already indicated their intention to own and operate commercial gaming establishments.
The interest in reform however, extends beyond Connecticut. Last year, 20 state Attorneys
General across the country signed a letter to the Assistant Secretary for Indian Affairs,
Neal McCaleb, expressing serious concern about arbitrary and illegal changcs to the tribal
recognition process made by the prior administration without adequate public input.

The enormity of the interests at stake make public confidence in the integrity and
efficacy of recognition decisions all the more essential. Unfortunately, public respect and
trust in the current process have completely evaporated.

The deficiencies in the recognition process are well-established.
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Recently, the Government Accounting Office (GAO) issued a report documenting
significant flaws in the present system, including uncertainty and inconsistency in recent
BIA recognition decisions and lack of adherence to the seven mandatory criteria. The
GAO report also cited lengthy delays in the recognition process -- including inexcusable
delays by the BIA in providing critical petition documents to interested parties like the
states and surrounding towns. The GAO urged the BIA to address these deficiencies and
included specific suggestions for improvement. To date, the BIA has not acted to cure
these noted defects in the recognition process.

The United States Department of the Interior’s Office of the Inspector General also

found numerous irregularities with the way in which the Bureau of Indian Affairs handled
=deral recognition decisions involving six petitioners. The report documents that the
Assistant Secretary and Deputy Assistant Secretary either rewrote civil servant research
staff reports or ordered the rewrite by the research staff so that petitioners that were
recommended to be denied would be approved. The former Assistant Sceretary himself
admitted that “acknowledgement decisions are political”and later expressed concern that
the huge amount of gaming money that is financially backing some petitions would lead to
petitions being approved that should not be approved. Interestingly, he also advocated for
reform of the current system.

Connccticut’s experience with this process mirrors and confirms the GAO and OIG
findings and conclusions. In petitions involving the state of Connecticut, the former head of
the BIA unilaterally overturned staff findings that two Indian groups failed to provide
evidence sufficient to meet several of the seven mandatory regulatory criteria. He also
issued an illegal directive barring staff from conducting necessary independent research
and prohibiting the BIA from considering information submitted after an arbitrary date --
regardless of whether the BIA’s review had begun -- without notice to interested parties in
pending recognition cases.

In June, the BIA issued a Final Determination recognizing a single Eastern Pequot
tribe in Connecticut comprised of the Eastern Pequot and the Paucatuck Eastern Pequot
groups, despite the fact that these groups had filed separate conflicting petitions for
recognition. The two petitions were pending for years and contradicted each other. In
fact, in one of their last submissions, the Paucatuck Easterns argued vigorously that the
Eastern Pequots did not submit adequate proof that they were an Indian Tribe. The Final
Determination reflected substantial gaps in evidence in both tribal petitions, but the BIA
distorted the relationship between the state of Connecticut and the Eastern Pequot group
to bridge these gaps, contrary to the BIA’s own regulations. I announced last week that the
state and towns would appeal that decision.

To make matters worse, shortly after the recognition decision was released and
before the appeal could cven be filed, top BIA officials held a private (ex parte) meeting
with representatives of the Paucatuck Eastern and Eastern Pequot groups — a secret session
that seems improper under the rules. At the very least, the private meeting reinforces
public perception that the recognition process is unfair and biased toward petitioning
groups.

The BIA is admittedly overworked and understaffed, leading inevitably to lengthy
delays in processing petitions and in providing essential documents to interested parties.
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Connecticut was forced to sue the BIA to obtain critical information necessary to respond
to petitions—information, including petition documents the state was clearly entitled to
under the FOIA. In some cases, the documents have not been provided until after the BIA
has issued proposed findings in favor of recognition.

The federal courts have also ordered the BIA to complete petitions in a timely
manner. All four of Connecticut’s active petitions, Eastern Pequot, Paucatuck Eastern
Pequot, Schaghticoke and Golden Hill Paugussett, are presently proceeding under courst
ordered schedules. Federal courts have intervened and set schedules in the petitions of the
Mashpee Tribe of Massachusetts and the Muwekma Tribe of California. It is obvious that
the imposition of court deadlines on an agency lacking adequate staff and resources can
lead to mistakes and missteps, by elevating speed over substance.

Congress must act swiftly and strongly to reform the system and restore its
credibility and public confidence.

Long-term reform requires an independent agency -- insulated from politics or
lobbying -- to make recognition decisions. It must have nonpartisan members, staggercd
terms, and ample resources. There Is compelling precedent for such an independent
agency -- the Securities and Exchange Commission, for example, or the Federal
Commurications Commission, and the Federal Trade Commission, which deal
professionally and promptly with topics that require extraordinary expertise, impartiality,
and fairness.

Such reform is critical to restoring the integrity and credibility of the present
systemn. Even with the best of intentions, and better resources and personnel under a new
Administration, the present flaws remain fatal. They are crippling to credibility and
objectivity, because the protections against improper influences are inadequate, and are
likely to remain so. Indeed, the argument may be made that the Department of Interior
currently has an unavoidable conflict of interest -- responsible for advocating for and
protecting Native American interests as trustee, and at the same time deciding objectively
among different tribes which ones merit recognition.

S.1392.is a good step in the right direction. One of the most frustrating and startling
consequences of the current review process is the potential for manipulation and disregard
of the seven mandatory criteria for recognition—a potential that the GAO and Inspector
General reports found has been realized in recent petitions. By adopting these criteria in
statute, Congress will reduce the likelihood that the BIA will stretch or sandbag criteria in
an effort to recognize an undeserving petitioner. The criteria in 8.1392 should be amended
slightly to conform with the burden of proof requirements for the distinct community or
political authority criteria that is contained in the current BIA regulations. This proposal
would also help to ensure meaningful participation by the entities and people directly
impacted by a recognition decision.

S.1393 would provide additional much needed, well deserved resources and
authority for towns, cities and Indian groups alike in an effort to reduce the increasing role
of gaming money in the recognition process. Federal assistance is necessary and
appropriate, in light of the burdens that towns, cities and Indian groups, as well as the
state, must bear in retaining experts in archeology, genealogy, history and other areas -~ all
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necessary to participate meaningfully in the recognition process. Because recognition has
such critical, irrevocable consequences, it is essential that all involved—petitioning groups,
the public, local communities, states-— have confidence in the fairness and impartiality of
the process. That confidence has been severely compromised in recent times. I urge the
committee to approve these bills and begin the process of overhauling the system so that
public faith can be restored.

I wish to thank the committee for allowing me this opportunity to address the
committee with respect to this important issue and urge the committee’s further
consideration of these proposals.
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TESTIMONY OF
NICHOLAS H. MULLANE, I
FIRST SELECTMAN,
TOWN OF NORTH STONINGTON
COMMITTEE ON INDIAN AFFAIRS

September 17, 2002

Introduction

Mr. Chairman and Members of the Committee, I am pleased to submit this
testimony on S.1392 & S.1393, bills to reform the Federal tribal acknowledgment
process. I am Nicholas Mullane, First Selectman of North Stonington, Connecticut.
1 testify today also on behalf of Wesley Johnson, Mayor of Ledyard, and Robert

Congdon, First Selectman of Preston. These gentlemen are with me today.

As the First Selectman of North Stonington, a small town in Connecticut with
a population of less than 5,000, I have experienced first-hand the problems (See
Attachment 1) presented by Federal Indian policy for local governments and
communities. Although these problems arise under various issues, including trust
land acquisition and Indian gaming, this testimony addresses only the tribal

acknowledgment process.

Reform of the federal acknowledgment process (See Attachment 2) must
occur if valid decisions are to be made. Acknowledgment decisions that are not the
result of an objective and respected process will not have the credibility required for
tribal and community interests to interact without conflict. The legislation that is
being reviewed today is a start, and I want to commend Senators Dodd and
Lieberman for calling for these reforms. 1 also want to thank other elected officials

in Connecticut who have fought for reforms to this process, including Congressman

{36147-0001/DA022550.002] /16102
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Simmons, Congressman Shays, Congresswoman Johnson, and our Attorney
General, Richard Blumenthal. In particular, we want to commend Attorney General
Blumenthal for his longstanding defense of the interests of the State in these
matters. Recently, Governor Rowland has joined in expressing strong concern over
tribal acknowledgment and the spread of Indian gaming, and we commend him for
this action. As the bipartisan nature of this political response demonstrates, the
problems inherent in tribal acknowledgment and Indian gaming are serious and
transcend political interests. Problems éf this magnitude need to be addressed by
Congress, and I ask for your Committee to support the efforts of our elected leaders

to bring fairness, objectivity, and balance to the acknowledgment process.
Acknowledgment and Indian Gaming

Federal tribal acknowledgment, in too many cases, has become merely a front
for wealthy financial backers (See Attachment 3) motivated by the desire to build
massive casino resorts or undertake other development in a way that would not be
possible under State and local law. Our Town is dealing with precisely this problem.
Both of the petitioning groups in North Stonington -- the Eastern Pequots and the
Paucatuck Eastern Pequots -- have backers who are interested in resort gaming. One
of the backers is Donald Trump (See Attachment 4). These financiers have invested
millions, actually tens of millions, of dollars in the effort to get these groups
acknowledged so casinos can be opened, and they will stop at nothing to succeed (See

Attachment 5).

The State of Connecticut has become fair game for Indian casinos, and the
acknowledgment process has become the vehicle to advance this goal. For example,
three other tribal groups (Golden Hill Paugussett, Nipmuc, Schaghticoke) with big

financial backers have their eyes on Connecticut. Their petitions are under active

{36147-0001/DA022550.002} -2- 9/16/62
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acknowledgment review. As many as ten other groups are in line. While itis
unfortunate that the acknowledgment process and the understandable desire of these
groups to achieve acknowledgment for personal and cultural reasons has been
distorted by the pursuit of gaming wealth by non-Indian financiers, the reality remains
that tribal recognition now, in many cases, equates with casino development. This
development, in turmn, has devastating impacts on states and local communities. Thus,

the stakes are raised for every one.

North Stonington has first-hand experience with the problems that result. In
1983, the Mashantucket Pequot Tribe achieved recognition through an Act of
Congress. This law, combined with the 1988 Indian Gaming Regulatory Act,
ultimately produced the largest casino in the world. That casino has, in turn, caused
serious negative impacts on our Towns, and the Tribe has not come forward to
cooperate with us to address those problems. Having experienced the many adverse
casino impacts, and understanding the debate over the legitimacy of the Mashantucket
Pequot Tribe under the acknowledgment criteria, our Town wanted to assure ourselves
that the recognition requests on behalf of the Eastern Pequot and Paucatuck Eastern
Pequot groups were legitimate. As a result, we decided to conduct our own
independent review of the petitions and participate in the acknowledgment process.
It is worth noting that at no time has either petitioner come forward to present to
Town leaders any constructive proposal on how they will deal with our concerns if
acknowledgment is conferred. Thus, the concerns that motivated our participation

have been validated.
The Eastern Pequot Acknowledgment Process

The Towns of North Stonington, Ledyard, and Preston obtained interested

party status in the BIA acknowledgment process. We participated in good faith to

[36147-0001/DA022550.002] -3- 9/16/02
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ensure that the Federal requirements are adhered to. Our involvement provides

lessons that should inform federal reform initiatives.

The issue of cost for local governments needs to be addressed. Our role cost
our small rural towns over $600,000 in total over a five-year period. This is a small
fraction of the millions of dollars invested by the backers of these groups, but a
large sum for small local governments. The amount would have been much higher
if Town citizens, and our consultants and attorneys had not generously donated
much of their time. It has been said that the Eastern Pequot group alone has spent
millions on their recognition, and that they spent $500,000 (See Attachment 6) on
one consultant for one year to provide them knowledge on "how Washington, D.C.
operates.” This disparity in resources between interested parties and petitioners with

gaming backers skews the process and must be addressed.

The fairness of the process is another problem. We discovered that achieving
interested party status was only the tip of the iceberg. One of our biggest problems
in participating was simply getting the documents. Our Freedom of Information Act
requests to BIA for the information necessary to comment on the petitions were not
answered for 2 1/2 years (See Attachment 7). Only through the filing of a federal
Iawsuit were we able to obtain the basic information from BIA. The other claims in
that lawsuit remain pending. Thus, it was necessary for us to spend even more
money just to get the Federal government to meet its clear duties. [ trust you will
agree with me that taxpayers should not have to pay money and go to court simply

to participate in a federal process.

We experienced many other problems with the process. A pervasive problem
has been the failure of the process to ensure adequate public review of the evidence

and BIA's findings.

{36147-0001/DA022550.002} -4 9/16/02
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During the review of the Pequot petitions, the BIA experts initially
recommended negative proposed findings on both groups. One of the reasons for the
negative finding was that no determination could be made regarding the groups’
existence as tribes for the critical period of 1973 through the present. Under past BIA
decisions, this deficiency alone should have resulted in negative findings. Despite this
lack of evidence, the negative findings were simply overruled (See Attachment 8) by

' the then BIA Assistant Secretary, Kevin Gover. Because BIA did not rule on the post-
1973 period, interested parties never had an opportunity to comment. This was part of
a pattern under the last Administration of reversing BIA staff to approve tribal
acknowledgment petitions and shortchanging the public and interested parties.
Moreover, with no notice to us, or opportunity to respond, BIA arbitrarily set a cut-off
date for evidence that excluded 60% of the documents we submitted from ever being

considered for the critical proposed finding.

This problem occurred again with the final determination. In the final ruling,
BIA concluded, in effect, that neither petitioner qualified under all of the seven

criteria. Our independent analysis confirmed this conclusion.

Nevertheless, after combining the two petitioners (over the petitioners' own
objections), considering new information submitted by the Eastern Pequot petitioning
group, and improperly using State recognition to fill the gaps in the petitioners’
political and social continuity, BIA decided to acknowledge a single "Historical
Pequot Tribe." The Towns had no opportunity to comment on this "combined
petitioner;” we had no opportunity to comment on the additional information provided
by the Eastern Pequot petitioners; and we had no opportunity to comment on the
critical post-1973 period. Thus, the key assumptions and findings that were the
linchpin of the BIA finding never received critical review or comment. These types of

calculated actions have left it virtually impossible for the Towns to be constructively
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involved in these petitions, and they have caused great concern and distrust over the

fairness and objectivity of the process.

Another problem is bias and political interference. Throughout the
acknowledgment review, we have continually found that politically-motivated
judgment was being injected into fact-based decisions, past precedents were being
disregarded, and rules were being instituted and retroactively applied, all without the
Towns and State being properly notified and witheout proper opportunity for
comment. A perfect example is the so-called "directive” issued by Mr. Gover on
February 11, 2000, that fundamentally changed the rules of the acknowledgment
process, including the rights of interested parties. BIA never even solicited public
input on this important rule; it simply issued it as an edict. Yet another example is
Mr. Gover's overruling of BIA staff to issue positive proposed findings. The
massive political interference in the acknowledgment process is discussed in the
recent Department of the Interior Inspector General's report, which I submit for the

record. (See Attachment 9).

With the recent actions of the BIA, it is questionable that this agency can be
an advocate for Native Americans and also an impartial judge for recognition
petitions. An example is the action by Secretary McCaleb in his recent "private
meeting” with representatives of the Eastern Pequot and Paucatuck Eastern Pequot
petitioners to discuss the tribal merger BIA forced upon them. This ex parte
meeting with the petitioners is highly inappropriate at a time when the 90-day
regulatory period to file a request for reconsideration is still in effect. Thereisa
substantial likelihood that such a request will be filed, and that Mr. McCaleb will
rule on the appealed issues. Yet, he is actively meeting with the petitioners to assist

them in smoothing over their differences and forming a unified government. How
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can BIA be expected to rule objectively on an appeal that contests the existence of a

single tribe when the decisionmaker is actively promoting that very result?

Still another problem is the manner in which BIA addresses evidence and
comment from interested parties. Simply put, BIA pays little attention to
submissions from third parties. The Eastern Pequot findings are evidence of this.
Rather than responding to comments from the State and the Towns, BIA just asserts

that it disagrees without explanation,

Another example is the BIA cut-off date for evidence. BIA set this date for
the proposed finding arbitrarily and told the petitioners. It never informed the
Towns or the State. As a result, we continued to submit evidence and analyses, only
to have it ignored because of this unannounced deadline. BIA said it would
consider all of this evidence, but it did not. The final determination makes clear that

important evidence submitted by the Towns never got considered for this reason.

Thus, rather than our Town's involvement being embraced by the federal
government, we were rebuffed. The very fact of our involvement in the process, we
feel, may have even prejudiced the final decision against us. The petitioning groups
attacked us and sought to intimidate our researchers. The petitioning groups called
us anti-Indian, racists, and accused us of comumitting genocide. The petitioners
publicly accused me of "Nazism" (See Attachment 10) just because our Town was
playing its legally defined role as an interested party. At various times throughout
the process, the tribal groups withheld documents from us or encouraged BIA to do
so. Obviously, part of this strategy was that the petitioners just wanted to make it
more expensive 1o participate, to intimidate us, and to drive the Towns out of the

process. They took this approach, even though our only purpose for being involved
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was to ensure a fair and objective review, and to understand how a final decision

was to be made (See Attachment 11).

Finally, I would like to address the substance of the BIA finding on the
Eastern Pequot petitions. Based upon an incorrect understanding of Connecticut
history, BIA allowed the petitioners to fill huge gaps in evidence of tribal
community and political authority, prerequisites for acknowledgment, by relying on
the fact that Connecticut had set aside land for the Pequots and provided welfare
services. These acts by the State of Connecticut, according to BIA, were sufficient
to compensate for the major lack of evidence on community and political authority.
By this artifice, along with the forced combination of two petitioners, BIA

transformed negative findings into positive, with no basis in fact or law.

Clearly, the past actions by Connecticut toward the later residents of the
Pequot reservation did nothing to prove the existence of internal tribal community
or political authority. These actions simply demonstrated actions by the State in the
form of a welfare function. If BIA does not reject this principle now, it will give an
unfair advantage not only to the Pequot petitioners but possibly to other Connecticut

petitioning groups as well.
Principles for Reform

Based upon years of experience with the acknowledgment process, our Towns

now have recommendations to make to Congress.

As an initial matter, it is clear that Congress needs to define BIA's role.
Congress has plenary power over Indian affairs. Congress alone has the power to
acknowledge tribes. That power has never been granted to BIA. The general

authority BIA relies upon for this purpose is insufficient under our constitutional
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system. In addition, Congress has never articulated standards under which BIA can
exercise acknowledgment power. Thus, BIA lacks the power to acknowledge tribes
until Congress acts to delegate such authority properly and fully. Up until now, no
party has had the need to challenge the constitutional underpinnings of BIA's
acknowledgment process, but we may be forced to do so because of the Eastern

Pequot decisions.

Second, the acknowledgment procedures are defective. They do not allow for
an adequate role for interested parties, nor do they do ensure objective results. The
process is inherently biased in favor of petitioners, especially those with financial

backers.

Third, the acknowledgment criteria are not rigorous enough. If the Eastern
Pequot petitioner groups qualify for acknowledgment, then the criteria need to be

strengthened. The bar has been set too low.

Fourth, acknowledgment decisions cannot be entrusted to BIA. The agency's
actions are subject to political manipulation, as demonstrated by the report of the
Department's Inspector General detailing the abuses of the last Administration. Also,
BAR itself will, in close cases, lean to favor the petitioner. The result-oriented
Eastern Pequot final determination is proof of this fact. For years we supported BAR
and had faith in its integrity. Now that we have studied the Eastern Pequot decision,
we have come to see the bias inherent in having an agency charged with advancing the
interests of Indian tribes make acknowledgment decisions. Similar problems are
likely to arise under an independent commission created for this purpose unless
checks and balances are imposed that ensure objectivity, faimess, full participation by

interested parties, and the absence of political manipulation.
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Finally, because of all of these problems, it is clear that a moratorium on the
review of acknowledgment petitions is needed. It makes no sense to allow such a
defective procedure to continue to operate while major reform is underway. This is
the principle underlying the amendment introduced on the floor of the Senate last
week by Senators Dodd and Lieberman. This concept of that amendment is sound and
needs to be enacted. No petitions should be processed during this moratorium.

_ Although we approve of the moratorium concept while other problems of the

acknowledgment process are being addressed, the Towns do not support this specific
proposal because it does not go far enough, and it ratifies elements of the system that

need to be more carefully reviewed and substantially reformed.

If a process must exist whereby legitimate Indian tribes can be acknowledged.
S. 1392 is a good place to start with reform. It contains excellent ideas for public

debate and Congressional review, but ultimately more drastic reform is called for.

S.1393 also contains essential elements of a reformed system, by helping to
level the playing field and providing assistance for local governments to participate in
the acknowledgment process. We urge Congress to address promptly the problems
that are the subject of S.1393.

Conclusion

Our Towns respectfully request that this Committee make solving the problems
with the acknowledgment process one of its top priorities. A moratorium on
processing petitions should be imposed while you do so. In taking this action, we
urge you to solicit the views of interested parties, such as our Towns and State, and to
incorporate our concerns into your reform efforts. Tribal acknowledgment affects all

citizens of this country; it is not just an issue for Indian interests.
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We are confident that such a dialogue ultimately will result in a constitutionally
valid, procedurally fair, objective, and substantively sound system for acknowledging
the existence of Indian tribes under federal. With the stakes so high for petitioners,
existing tribes, state and local governments, and non-Indian residents of surrounding
communities, it is necessary for all parties with an interest in Indian policy to pursue
this end result constructively. Ledyard, North Stonington, and Preston look forward

to the opportunity to participate in such a process.

Thank you for considering this testimony.
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Attachments

Towns' May 5, 2000 letter to Secretary Babbitt expressing
concerns over the tribal acknowledgment process

Connecticut AG letter to Secretary Babbit regarding moratorium
Newspaper article about lobbyist on casinos and recognition

Newspaper articles (2) ~ Donald Trump named
as development partner

Campaign reform white sheet Editorial -
Gambling’s growing political influence

$500,000 Lobbyist fee

Selectmen’s letter to Secretary Gover, FOIA
Newspaper article - Gover overruled staff
Inspector General's Report

Newspaper articles - Towns accused of Genocide

Newspaper articles {2) - Recognition by Federal Spending Bill

Attachments by Request
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PERKINS COIE up

007 FQURTEENTH STREET. N W. + WasmngTon, D.C. 20005-2011
TeLermone: 202 628-6000 - FicsimiLe: 202 43441690

May §, 2000

The Honorable Bruce Babbitt
Secretary of the Interior
Deparment of the Interior

1849 C Street, N.W,, Room 6151
Washington, D.C. 20240

Re:  Eastern Pequot/Paucatuck Eastern Pequot Tribal
Acknowledgment Petitions

Dear Mr. Secretary:

[ am writing on behalf of the Towns of Ledyard, North Stonington, and Preston,
Connecticut. [ am addressing you in connection with the above-referenced ribal
acknowledgment petitions because recent actions of the Bureau of [ndian Affairs (BLA) on
those petitions raise sigaificant issues of policy and law which suggest that the integrity of
the acknowledgement process itself is being compromised. The irregularities and inequities
being allowed or perpetuated by BIA on these petitions are viewed with especially smong
concern by the Towns as a result of recent questions raised about the manner in which the
Mashantucket Pequot Tribe achieved recognition from Congress in 1983. These deficiencies
portray an acknowledgement process which, at the very time it is under high expectations
and intense public scrutiny because of the relationship between the recognition of tribes and
[ndian gaming, is lacking credibility, integrity and objectivity.

The subject petitions, in other words, are only the current manifestation cf this
situation. Should you allow them to go forward under the circumstances outlined here, thers
is litle question but that a badly flawed acknowledgement process which is evolviag in the
wrong direction will be institutionalized.

In considering the pending Pequot petitions, BIA has engaged in a number of
procedural shortcuts that adversely affect interested parties like the Towns, and that are not
authorized by the Administrative Procedure Act (APA) and other laws. n addition to
procedural irregularities, it appears that the substantive standards for tribal acknowledgment
are being relaxed in a fashion that demonstrably favors petitioners and disadvantages

interested parties.

Proceduraily, BIA has withheld from interested parties the documents aecessary for
meaningful participation by those parties in the process. This has been done by ignoring the
agency's FOIA obligations and the general need to provide information sufficient to elicit
meaningful comment. [n addition, by adhering to arbitrary and unfair deadlines, BLA has
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The Honorable Bruce Babbitt
May 5. 2000 :
Page 2

prevented interested parties from being able to participate fully in the petition review. Asa
consequence, the proposed findings do not fully assess several of the criteria required to be
addressed by BIA regulations. [n some cases, BIA even admits to this shortcoming,
Moreover, these changes in procedure were not accomplished through notice and comment
rulemaking, as required by the APA.

Apart from the procedural shortcuts that undermine the thoroughness and accuracy of
the acknowledgment review, the proposed findings on the Pequot petitions are based on
changes to the substantive standards for acknowledgment set forth in 25 C.F.R. Part 83. For
example, the proposed findings appear to give unprecedented, if not determinative, weight to
the existance of a State reservation, even if the State's recognition was little more than social
assistance. The findings allow petitioners to satisfy the requirement of descent from the
historical tribe even though they are unable to establish that their ancestors were in fact
Pequots. In addition, the proposed findings allow the petitioners to show their connection to
the historical tribe even though their ancestors were not demonstrated to have maintained
iribal relations. All of these are serious departures from previous BIA acknowledgment
decisions. Were such substantive changes put out for comment under the APA, they no
doubt would have elicited extensive observations that such relaxed and easily satisfied
standards run the risk of acknowledging tribes that cannot show evidence of tribal continuity.

Mr. Secretary, procedures that favor speed over accuracy and thoroughness,
procedures that stack the deck in favor of petitioners while sacrificing the rights and
participation of interested parties, and agency practices that inhibit the full and fair
investigation of the facts all undermine the integrity of the BIA acknowledgment process and
erode the public confidence in its fairness and objectivity. Indeed, as described in the
enclosed issue paper, the Towns question the legal authority of BIA even to pass judgment
on acknowledgment petitions. Shortened procedures, coupled with changes in substantive
criteria that abandon the requirement to demonstrate genuine tribal descent, disserve the
interests of ail parties, Indian and non-Indian, who are affected by acknowledgment

decistons. .

One must presume that the goal of acknowledgment procedures is to assure that
qualified descendents of historical tribes, and no one but qualified descendents of historical
iribes, obtain the benefits of our country's Indian policies. The BIA acknowledgment process
should enjoy a reputation of objectivity and integrity, dedication to a strong documentary
recard and an open process. Although surely [ wish to protect the interests of the Towns, [
am compelled to raise these issues with you at this juncture because [ am persuaded that the
very integrity of the acknowledgment process is imperiled if the procedural and substantive
problems described in the enclosed issue paper are not checked by your intervention.

1130750001, DAC03675.654) 5500
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The Honorable Bruce Babbin
May 5, 2000
Page 3

[ ask that you review the attached analysis, and that you give the issues raised your
immediate artention. [n the event these issues cannot be corrected within the Department,
you should know that the Towns have authorized us to take steps to challenge BIA's actions.

Guy R. Martin
cc: M. Frances Ayer, Esq.

The Honorable Richard Blumenthal
Mrs. Agnes E. Cunha

The Honorable Christopher Dodd
The Honorable Samuel Gejdenson
The Honorable John D. Leshy

The Honorable Joseph Lieberman
Patricia A. Marks, Esq.

Mr. Kenneth Reels

The Honorable John G: Rowland
Mrs. Mary Sebastian - :

GRM/mms

Enclosure
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ISSUE PAPER
DEFICIENCIES IN THE REVIEW
OF THE EASTERN PEQUOT
AND PAUCATUCK EASTERN PEQUOT
ACKNOWLEDGMENT PETITIONS

This paper addresses the serious deficiencies inherent in the review conducted by the
Bureau of Indian Affairs (BIA) of the acknowledgment petitions filed by the Eastemn Pequot
and Paucatuck Eastern Pequot groups. [t discusses BIA’s review of those petitions in the
context of the direction the acknowledgment process appears 1o be heading. The paper
provides background on the petitions, and describes deficiencies in all of the following areas:
failure to release documents; unlawful preclusion of evidence from the record supporting the
proposed findings; improper promulgation of new acknowledgment procedures; failure to
publish valid proposed findings; improper and inappropriate substantive changes to
acknowledgment criteria; and improper participation by the Assistant Secretary. In addition,
the paper raises questions regarding the authority of BIA to acknowledge Indian tribes. The

actions necessary to correct these deficiencies are set forth at the end of this paper.

I BACKGROUND
A. The Pequot Petitions

BIA has issued proposed findings to acknowledge the Eastern Pequot and Paucatuck
Eastemn Pequot petitioning groups as [ndian tribes under federal law. The proposed findings

are now undergoing public review pursuant to 25 CF.R. § 83.10().

1f these groups ultimately are recognized along the lines suggested in the proposed
findings, several troubling precedents would be established. Two new Pequat Tribes would

be acknowledged even though the ancestral lines through which they claim descent cannot be
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shown to be of Pequot heritage. Two new Pequot Tribes would be acknowledged aven
though the ancestors through which descent is claimed did not maintain continuous tribal
relations with the historical Pequot Tribe. And, two new Pequot Tribes would be
acknowledged even though the purported tribal entities - the Eastern Pequot and the
Paucatuck Eastern Pequot ~ did not even exist at the time of "first contact” with non-Indians

(in this case, European colonists int the mid-1600s), as required by 25 C.F.R. § 83.7(b).

By overlooking these and other serious deficiencies with the petitions, the practical
result of BLA's proposed findings would be to acknowledge the third and fourth federal Indian
Tribes within a 20-square mile area of southeastern Connecticut. All four of these Tribes
trace their origin to the same historical Pequot Tribe. Yet, each Tribe and petitioning group
wants its own identity, its own reservation, its own sovereign authority, and its own casino
resort. In addition, at least three more Connecticut groups apparently claiming descent from
the original Pequot Tribe have filed acknowledgment notices with BIA, a potential total of

seven tribal entities from a common historical base, and in a remarkably small area.

The prospect of having several additional federally-acknowledged Tribes in this
region, particularly under these irregular circumstances, is of great concern to the Towns.
Already, the Towns are dealing with the consequences of being the host communities for the
Mashantucket Pequot Tribe. The legitimacy of this Tribe has itself been called into question

by a recently published book entitled Without Reservation: The Making of America’s Most

Powerfitl Indian Tribe and Foxwoods, the World's Largest Casino. One of the consequences

of the Mashantucket Pequot recognition has been the Towns® eight-year legal battle with the

Department of the [nterior to prevent the Tribe from unlawfully expanding its trust [ands
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beyond the boundaries d_»f its reservation. As a result of this experience, and the continuing
problems the Towns confront due to the Tribe's development activities and attempts to expand
its land base at the expense of local government powers, the Towns are concerned about the
possibility that two more tribes might be acknowledged through a flawed procedure and based
on the most questionable and uncertain of factual grounds, They also are concerned that BIA
is in the process of so seriously relaxing the acknowledgment standards that still other
petitioners would be recognized without cause in a process lacking objectivity. Such an
action by the federal governmaent creates the prospect for land claims litigation, loss of tax
base, jurisdictional conflicts, diminution of State and local government control over land use
and other regulatory matters, adverse environmental, social, and economic impacts associated
with casino development, and other sources of conflict and controversy. The serious
problems the Towns have encountered as a result of the recognition of the Mashantucket
Pequot Tribe, and the continued deterioration and subjectivity of the process since then, have

caused them t& view all acknowledgement petitions with caution and skepticism.

The point of raising these concerns is fiot that requests for acknowledgment shouid not
be considered. Instead, as a matter of federal policy, acknowledgment decisions should be
made through fair and balanced procedures, under clearly defined and Congressionally

mandated standards, and without the appearance of bias or favoritism.

B. Role of the Towns In the Petition Process

Based upon these concems, the Towns reluctantly concluded it was necessary to
participate in a review of these recognition petitions. Thus, for two years the Towns have

participated in good faith as interested parties in the acknowledgment process. They have
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done so not in opposition to the petitioners' claim to Indian heritage. Rather, they are acting
out of concern that BIA is proceeding well beyond its legal authority without full and

objective consideration of the facts and without respect for the interests of third parties.

As interested parties, the Towns have made a considerable investment in retaining
experts on tribal acknowledgment to review the petitions and provide evidence that would be
of assistance to BIA in the review process. The Towns have undertaken this analysis in an
objective and impartial manner for the purpose of providing an independent assessment of
whether the petitioners satisfy BIA's acknowledgment criteria in 25 C.F.R. Part 83. The
Towns have taken this step even though they do not concede that BIA has legal authority to

acknowledge Indian tribes under federal law.

Throughout the process of gathering and analyzing this information, the Towns have
maintained an open mind as to whether the petitioners should be accorded federal
acknowledgment. They have done so despite unfair and mean-spirited attacks by both

petitioners, who have attempted to stifle’the Towns' participation as interested parties.

To date, the Towns have not taken a formal position on whether the petitioners satisfy
the acknowledgment criteria. This is because the Towns wish to review all of the relevant
evidence and complete their own independené analysis befors deciding whether to take 2
formal position. While the Towns' research to date suggests that neither petitioner qualifies
under the applicable acknowledgment standards, if applied fully and objectively, these three

local governments are reserving final judgment until all of the facts are before them.
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Since obtaining formal interested party status on July 14, 1998, the Towns have made
extensive and diligent efforts to assist in developing the record relative to these petitions.
They have retained four technical experts in disciplines relevant to tribal acknowledgment.
Through their work, the Towns have submitted nine technical reports consisting of over 300
pages of analysis and thousands of pages of evidentiary documnents. The Towns have
carefully reviewed documents made available by BIA. The Towns have also conducted their
own research and document collection. In carrying out this role, the Towns have spent over
$100,000 and invested countless hours. At every step of this effort, the Towns have made the
results of this research and their communications with BIA available to the petitioners, a
courtesy not returned by the Eastern Pequot or the Paucatuck Eastern Pequot groups. The
resulting studies and data have been submitted for the record. We are aware of no other
acknowledgment proceeding in which interested paﬁi% have made such a concerted and

diligent effort to assist in the fact-ﬁndiné process.

1 8 BIA'S IMPROPER ADMINISTRATION OF THE
ACKNOWLEDGMENT PROCESS

Unfortunately, the Towns’ ability to take advantage of the opportunity provided under
the acknowledgment regulations to participate as interested parties has been frustrated and
underrnined by numerous BIA actions. Thesé abuses of agency authority are so severs and

compelling that they require Secretarial intervention at this time. These deficiencies fall into

five categories, each of which is discussed below.

A, BIA's Unlawful Failure to Release Documents

For the entire time the Towns have participated as interested parties, BIA has

repeatedly violated its duty to make documents pertaining to the petitions available. For
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example, the Towns' and the State's request under the Freedom of Information Act {("FOIA™M
for the materials submitted by the petitioners themselves — the essential starting point for 2
review of the acknowledgment claims ~ has yet to be answered in its entirety, even though it

was filed more than two years ago. Although the request involves a large number of

documents, that material is readily accessible to BIA, and the Towns are entitled as parties to
have it. There is no excuse for such unjustified violations of FOIA, the rights of the Towns as
interested parties, and fundamental principles of faimess and due process. We understand that
BIA is finally making many of these documents available, but that does not change the fact
that the response will still be incomplete, and was delaye& so seriously as to have

fundamentally compromised the Towns' right to participate.

Even simple requests for documents have not been responded to in a timely manner.
On February 16, 2000, for example, the Towns filed a FOIA request for only sixteen
documents. Each document was clearly listed with date and title or other identifying

information. Nearly three months later, that simple request had not been answered.

The Towns have even encountered resistance from BIA when trying to review the
rccc;rd of the petitions in BIA offices, a standard practice made available on a regular basis to
parties involved in the acknowledgment process. For example, our efforts simply to schedule
an opportunity to review BIA records on these petitions initiated last October was at first
ignored, and then delayed, by BIA for months. We were not allowed access to the files untl
February, even though we made at least 10 telephone calls, several of which were
unanswered, and sent three letters to arrange for this review. Similarly, many of the T owns'

letters to BIA asking for responses to important questions have gone unanswered.
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BIA’s systematic and repeated failures to respond to the Towns' inquiries and requests
for information are inexcusable and inexplicable on the merits. They appear to show a
conscious effort by BIA to compromise the ability of the Towns te participate in the petition
process — a right guaranteed to them "fully” by the BIA regulations. 59 Fed. Reg. 9280, 9283
(1994). As a result, BIA has abdicated its responsibilities, not just under FOIA and the other
laws governing the fair and objective administration of agency responsibilities, but also under
the very process it has established to ensure a searching and objective review of claims to
tribal status. We appreciate the heavy workload BIA confronts on acknowledgment issues,

but the problems the Towns have encountered cannot be excused on that basis.

B. Arbitrary and Capricious Selection of Deadline for Evidence on the
Proposed Findings

BIA recently announced what appears to be a conscious decision to establish a

retroactive cut-off deadline for evidence to be considered for the proposed findings on the

petitions. For these petitions, BIA apparently decided in February of this year to setsuch 2

deadline as of April § of last ze;ax‘. The Towns were not notified of this deadline until March
2, 2000, when they received copies of letters to the petitioners. As a result, the Towns
invested considerable expense and effort in preparing evidence for BIlA to considerin
connection with the proposed findings on tixe"se petitions, only to be told after-the-fact that it

would not be considered for the crucial proposed findings.

We believe that this deadline was set after the Assistant Secretary for Indian Affairs
issued a mandate on new procedurss that would be followed in connection with
acknowledgment petitions. The Assistant Secretary published a Federal Register notice of

those changes on February 11, 2000, with no opportunity for public comment. 63 Fed. Reg.
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7052. That natice establishes a procedure whereby no additional evidence will be considered
after a petition comes uﬁdet active consideration. [t appears that BIA, sometime after the

February 11 notice, established the April 5, 1999, cut-off date for evidence on these petitions.
As a result, the record on the proposed findings does not include the majority of the evidence

submitted by the Tawns, much of which identifies serious deficiencies in the petitions.

The Towns have submitted three letters asking BIA to explain when it selected this
cut-off date and on what basis. We have called and asked the same questions. Consistent

with BIA's dismal record in responding to the Towns, these inquires have gone unanswered.

Even more troubling is the apparent basis upon which BIA selected the April 5, 1999,
cut-off date. That is the very dats on which the Paucatuck Eastern Pequot petitioner
apparently submitted a purported critique of the only evidence filed by the Towns prior to that
date. Thus, it appears that sometime int February of this year BIA locked back over the
record, picked a date that suited its purpose to give the petitioners the last word on the
proposed finding, and arbitrarily and rctmacgi\.rely set the cut-off date on that basis.
Moreover, BIA made the back-dated decision even though the Towns had submitted a
detailed rebuttal of the Paucatuck Eastern Pequot's response shortly after April 5, 1999, as

well as a substantial amount of additional evidence and analysis.

We trust you would agree that such an approach is neither fair play nor consistent with
BIA's duty, and the Towns' effort, to develop a comprehensive, sound, and objective record
inclusive of all the facts. Without question, BIA has failed to allow the Towns to participate

"fully" in the development of the proposed finding, as provided for in the acknowledgment

regulations.
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The Towns' con&;ems regarding the arbitrary and capricious selection of the cut-off
date and the failure of BIA to provide the relevant documnents go to the heart of the validity
and faimess of the acknowledgment process. [t is not enough to allow review of the
documents in BIA's offices. The evidence relative to these two petitions is highly technical in
nature and entails on the order of 20,000 pages. The detailed technical review by the Towns'
experts necessary to refate this information to the acknowledgment criteria requires hands-on

access to the documents. This cannot be completed effectively in BIA's offices.

It also is not sufficient to state that only proposed findings have been issued and that
all of the Towns' evidencs will be considered before a final decision. Certainly, in the public
perception, a proposed finding carries significant weight. It puts parties concerned about the
validity of the claims in the difficult position of having to prove BIA wrong. As has been
demonstrated in this case already, the issuance of the proposed findings establishes
expectations on the part of petitioners and their financial backers that acknowledgment will be
granted. Akeady, plans for neﬁ casinos are being drawn up in the region, even though BIA
has not even considered the critical evidence submitted by the Towns. Without question, the
correct and legally sustainable way to proceed is by issuing objective and comprehensive
proposed findings based on all the facts, not result-oriented determinations driven by artificial

deadlines, as appears to have been done here.

C. Failure to Publish a Valid Proposed Finding

As noted above, the Assistant Secretary for Indian Affairs unilaterally dacreed
changes to the BIA acknowledgment regulations on February 11. Although his notice results

in changes in the existing acknowledgment procedures, the Assistant Secretary provided no
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opportunity for public comment. The avowed purpose of the changes was to expedite the
acknow!edgment process. The price for doing so, in addition to violating the Administrative
Procedure Act ("APA") by failing to conduct a public review procedure, was to sacrifice

thoroughness and detail in the name of expedited proceedings.

The Assistant Secretary signaled his intent to sacrifice accuracy for speed in his
remarks published in the New Haven Register, where he is quoted as saying: The risk of
speeding up the acknowledgment process "is we grant recognition to a tribe that tmaybe
doesn’t deserve it. And [ would much rather take that risk than the risk that we do not grant

recognition to a tribe that deserves it." See Attachment 1.

Needless to say, the Towns object strongly to the bias in favor of petitioners reflected
in this statement. It is both bad policy, and inconsistent with the law, for such an approach to
serve as the basis for the acknowledgmeﬁt process. Clearly, the proposed findings reflect the
problems inherent in this approach. At numerous points in the proposed findings, BIA admits
that a more careful review was preciuded by "time constraints” and "the new procedures” (i.e.,
the Assistant Secretary's February 11 notice). See, e.g., Eastern Pequot Proposed Finding, 79
para. 4, 133 para. 2, 135 para. 4, 141 para. 2, 154 para. 3: Paucatuck Eastern Pequot Proposed
Finding, 79 para. S, 80 para. 1, 92 para. 3, 127 para. 4, 129 para. 5, 134, para. 4, 135 para. 5,
139 para. 4, 142 para. 3. In the past, BIA would take the time necessary to ensure 2
reasonably thorough review. Now, BIA is placing a priority on getting through the paperwork

at the expense of conducting careful and comprehensive analyses, and the Assistant Secretary

endorses the new approach.
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In the case of tHese petitions, however, the most serious casualty of BIA's fast-track
approach is that the proposed findings are not substantively sufficient under its own

regulations. To achieve acknowledgment, the petitioners must prove that they satisfy all

seven criteria. Yet, in this proposed finding, BIA concedes that it has not even assessed fully

whether two of these criteria have been met. For example, criterion (b) of the regulations

requires BIA to make a finding that the petitioner "comprises a distinct community and has
existed as a community from historical times until the present.” 25 C.F.R. § 83.7(b)
(emphasis added). Criterion (¢} requires a finding that the petitioner has “maintained political

influence or authority over its members as an autonomous ¢ntity from historical times until

the present." 1d. at § 83.7(c) (emphasis added).

Despite these clearly stated regulatory requirements, BIA admits in the proposed
findings that it has made "no specific finding for the period from 1973 to the present.” See,
¢.g., Eastern Pequot Proposed Finding, 62 paras 5, 7, 100 para. 5, 120 para. 3; Paucatuck
Eastern Proposed Finding, 63 para. 5, 7, 96 para. 3, 120 para. 3. BIA concedes that it has
been derelict under its own rules by faili;lg t6 review evidence related to an entire generation
of the petitioners under two criteria. In past BIA decisions, failure of a petitioner to prove
continuity over a generation has resulted in negative findings. This is especially true when
those gaps occur in the twentieth century (see 'proposed findings for Gay Head Wampanoag,
Mohegan, and Miami of Indiana petitions). Here, BIA proposes positive findings without

even assessing information on this period for either petitioner.

Finally, under its "haste makes waste" approach, BIA has departed from past practice

by failing to make available the technical reports upon which the proposed finding is based, as
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well as the bibliography of documents relied upon. Again, this failure reflects an intent to
avoid full and open review of the record and the rationale for the decision underlying BIA's
actions. This failure violates 25 C.F.R. § 83.10(h), which requires that such information be
provided to interested parties. We understand that BIA is now making this information
available, but the Towns have already been denied the opportunity to review these documents

for about one-fourth of the available review period.

In summary, BIA violated the APA by changing its acknowledgment process through
the February 11 notice without public comment.! The changes wrought by that notice
permeate the proposed findings and appear to have played a significant role in the defects
inherent in them. The findings themselves are defective on their face and fail to meet the
requirements of the acknowledgment regulations. These numerous and serious legal defects

compel the withdrawal and republication of the February 11 notice and the proposed findings.

! BIA may seek to argue that this notice merely announces changes o internal procedurs.
This is not the case, For example, the notice preludes any evidence afler a petition goes under active
consideration, 63 Fed. Reg. 7052, 7053. However, the existing regulations expressly provide for
evidence to be submitted during the preparation of the proposed findings, including after the petition
goes on active consideration. (Ses, £.2, 25 C.F.R. §§ 83.10(a) (BIA may consider "any evidence
which may be submitted by interested parties™); 83. 10(£)(2) (the petitioner "shall be notified of any
substantive comment on its petition received prior to the beginning of active consideration or during
the preparation of the proposed finding, and shall be provided an opportunity to respend to such
comments"). (Emphasis added). Under APA case law, this change to the existing regulations without
notice and comment violates the APA. See, e.g, Phillips Petroleum Co. v. Johnson, 22 F.3d 616 (5
Cir. 1994) (Minerals Management Service violated the APA in issuing a royalty-valuation procedure
without notice and comment; the APA exemption for changes to agency procedures “does not extend
to those procedural rules that depart from existing practice and have a substantial impact on those
regulated”), cert. denied, 514 U.S. 1092 (1995); Sequoia Orange Co. v. Yeutter, 973 F.2d 752 (9 Cir,
1992} (Secretary of Agriculture’s action of changing procedure for approving amendments o
marketing orders governing the sale and delivery of agricuitural products subject to the APA);
Barterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980) (Department of Labor violated APA by changing
its methods of determining unemployment rates for purpases of implementing jobs program); Ruffin
v, Kemp, No 90 C 206§, 1992 U.S. Dist. LEXIS 16320 (N.D. IlL. 1992) (Housing and Urban
Development procedures for state due process determinations required to undergo notice and
comment).
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D. Unlawﬁﬂ Chaunges in Substantive Standards for Acknowledgment

[n addition to these procedural concerns, the proposed findings are based upon a
number of fundamental changes in the manner in which BIA applies the acknowledgment

criteria in 25 C.F.R. Part 83. These dramatic changes in precedent include the following:

1) Giving unprecedented, if riot determinative, weight under criteria (b} and (c) to the
mere fact of State recognition and the existence of a State reservation, even

through the State's function was little more than social assistance;

2) Allowing the petitioners to satisfy the requirement for descent from the historical

tribe in the absence of being able to establish that their ancestors were in fact
Pequots; and

3) Allowing the petitioners to show their connection to the historical tribe even

though their ancestors cannot be shown to have maintained tribal relations.

These are il unponant issues that go to the very heart of the acknowledgment process.
If established, these changes would fundamentally alter the acknowledgment criteria
themselves, and require rulemaking. In any event, such sweeping changes should not be

made in the course of a proceeding as signiﬁ;:a.nt and flawed as this one has been.

E. Improper Role of the Assistant Secretary

The proposed findings also may have been tainted by the personal involvement of the
Assistant Secretary. As described in the attached letter from the Towns to Mr. Gover, itis
readily apparent that these proposed findings, if finalized, will have a direct effect on the

acknowledgment petition of his former client, the Golden Hill Paugussett group. See
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Attachment 2. Mr. Gover has recused himse!f, however, only from the Golden Hill matter.
The Solicitor's Office has determined that he should not participate in petitions that present

issues which could affect the Golden Hill decision. Despite these constraints, and the

obvious interrelationship of the Pequot and Golden Hill matters,? the Assistant Secretary
presided over both Pequot petitions, preducing new principles of tribal acknowledgment in
the proposed findings that would appear to redound to the benefit of his former clients. These
circumstances would appear to call for Mr. GaQer’s recusal from the Pequot petitions, as well
as consideration of the need to withdraw the proposed findings for reconsideration subject to

all of the evidence and review by an impartial decisionmaker,

fI. LACK OF BIA AUTHORITY TO ACKNOWLEDGE TRIBES

Finally, we wish to note that in raising these issues the Towns do not concede that the
Executive Branch has legal authority to acknowledge Indian tribes under federal law. It
appears that Congress has never delegated such authority to the Executive Branch and that,

even if it has, no legally sufficient standards to guide such action have been articulated.

This letter is not the place to present our detailed analysis of this issue, but suffice it to
say that Congress has never delegated to the Executive Branch the very significant power to
acknowledge the existence of 2 govemment—tb—govemment relationship between the United

States and a wibal petitioner. An explicit act of Congress would be necessary to do so, as the

- 2 As discussed in the attached letter, thers are at least five issues in commion among the three
petitions. They relate o the weight accorded to state recognition, the proof petitioners must show of
tribal descent and continuity, the need to maintain tribal relations, the applicability of the “one family
rule, and the relevance accorded-to obituaries in proving tribal descent.

"



133

U.S. Supreme Court recently recognized on the related question of establishing Indian country

in Alaska v. Native Village of Venetie Tribal Gov't,, 522 U.S. 520, 531 0. 6 (1998).

Not only dogs such authority not appear to exist, Congress on several occasions over
the last 20 years has expressly declined to grant such a delegation. The Department of the
Interior's own officials have conceded this point. For example, in a 1976 legal opinion,
Deputy Solicitor David E. Lindgen concluded: "While the law is admittedly very unclear on

this subject, on balance we do not believe the Secretary today has the authority to recognize

Indian Tribes.” Recognition of Certain Tribes: Hearings on 8. 2375 before Senate Select

Comm. on Indian Affairs, 95 Cong., 2d Sess. 64 (1978)(emphasis added). The opinion went

on to note that legislation specifically conferring sgch authority would be developed and that
tribes previously recognized administratively would retain that status "whether or not the
Department had the authority to recognize” because the Congress would have subsequently
ratified those actions "by appropriating monies for purposes of providing services to those

tribes.” 1d.

Testifying before Congress on one such bill to delegate this authority to the Secretary,
the Deputy Assistant Secretary of the Imcn'o; for Indian Affairs, George Goodwin, admitted
in 1978 that no such express delegation had ever been granted. Afler an apparent reversal in
the Department's legal analysis of the issue, Mr. Goodwin asserted that such authority was
implicit in the Executive Branch's general responsibility for Indian affairs. He conceded,
however, that "there is no specific legislative authority on the subject.” See Recognition of

Certain Indian Tribes: Hearings on S. 2375 before Senate Select Comun. on Indian Affairs,

95™ Cang., 2d Sess. 15 (1978). See also Federal Recognition of Indian Tribes: Hearings on
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HER 13773 and Similar Bills before Subcomm, on Indian Affairs and Public Land of the

House Comm. on Interior and [nsular Affairs, 95™ Cong., 2d Sess. 14 (1978).

A similar admission was made in 1982 by a representative of the then-unrecognized
Mashantucket Pequot Tribe. In testifying why Congress should recognize the Mashantucket
Pequot petitioner as a federal tribe and forego the factual analysis attendant upon such review
conducted by BIA, Suzan Harjo of the Native American Rights Fund stated: "I would like to

say a word about that and the Federal Acknowledgment Project, that recognition has beena

function and prerogative of Congress, not the executive branch.” Settlement of Indian Land

Claims in the States of Connecticut and Louisiana: Hearings befors the House Comm. on

Interior and Insular Affairs, 97% Cong., 2d Sess. 46 (1982). As she further noted, Secretary of

the Interior Morton "felt that they [tribal petitioners] could not be recognized
administratively.” Id. No intervening legislation has been enacted since the Department's

1976 legal opinion or this testimony in 1978 and 1982 to provide such an express delegation.

We are aware that BIA has attempted to rely upon several broad sources of legal
aud?ority to be the basis for this power (5 U.S.C. § 301; 25 U.S.C. §§ 2, 9; 43 US.C. § 1457).
The plain meaning of these provisions, howe'vcr, supported by the intent of Congress apparent
in the relevant legislative histories, makes it ¢lear that acknowledgment authority was not
expressly covered by those provisions. The Supreme Court has emphasized that the text of 2
statute that an agency asserts is a delegation of power must reasonably demonstrate "that the

grant of authority contemplates the regulations issued.” Chrysler Corp. v. Brown, 441 US.

281, 308 (1979). Nothing in the provisions BIA relics upon confers authority for so sweeping

and significant a grant of power as claimed in the federal acknowledgment regulations.
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Nor can BIA rely upon section 103(3) of the Federally Recognized Indian Tribe List
Act of 1994 as a source of this power. Pub.L. No. 103-454, 108 Stat. 4791 (1994) (codified in
part at 25 U.S.C. §§ 4792 - 479a-1). An early version of this law that would have delegated
such power failed to pass. Rather than confer such power by delegation, Congress merely
included in the bill that was subsequently enacted a finding that tribes may be recognized by
Act of Congress, the courts, or by an administrative act under 25 C.F.R. Part 83. That finding
appears to have been added somewhat as an afterthought, and without apparent debate or
public input as to its meaning and potential consequences. In any event, such a mere
"finding" does not confer power upon BLA. It is not an operative part of the statute, nor does

it enlarge or confer powers on the Executive Branch. Ses, e.g., Association of Am. R.Rs v.

Costle, 562 F.2d 1310, 1316 (D.C. Cir. 1977). BIA cannot rely upon this hortatory finding as

a source of delegated power.

Mareover, any such delegation would be unconstitutional in that no meaningful
standards have been articulated by Congress as to how this power should be exercised.
Recently, the courts have expressed interest in revitalizing this long-standing principle and

applying it in the context of administrative actions of the Executive Branch. See American

Trucking Ass'ns v. EPA, 175 F.3d 1027 (D.C. Cir. 1999); South Dakota v. U.S. Den't. of the

Interior, 69 F.3d 878 (8"‘ Cir. 1995), vacated, South Dakota v. U.S. Dep't. of the Interior, 106

F.3d 247 (8™ Cir. 1996)

No court has ever addressed directly both these issues in deciding whether the

Executive Branch has the authority to acknowledge tribes. The few cases to consider the
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validity of BIA's acknowledgment regulations have not done so in the context of a direct

challenge on these grounds.

There is no more persuasive example of problems created by this absence of a clear
delegation and meaningful standards than the proposed findings set forth for these two
petitions. They represent an example of BIA developing the rules as it goes along to
accommuodate the circumstances of particular petitions. This approach cannot be

countenanced, and we ask for your personal involvement to remedy these serious deficiencies

in BIA's administration of the tribal acknowledgment program.

IV. REQUEST FORSECRETARIAL ACTION
The deficiencies in the BIA procedures and propesed findings discussed in this letter

are serious and undermine the integrity and legality of the acknowledgment process.

Fundamental questions of federal Indian policy are implicated.

Clearly, the Secretary possesses the power to intercede in the review of these petitions
to address these problems. To ailow the review in these matters to continue: on its current

course will only compound and magnify the existing defects. The Towns therefore call upon

you to take the following steps:
1y Withdraw both proposed findings.

2) Consider the need for Assistant Secratary Gover to recuse himseif from further

involvement and to appoint an impartial official to oversee the processing of

the petitions.

3 Direct BIA to release to the Towns immediately all requested documents.
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5)

6)

7

8)

9)
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Provide the Towns a reasonable opportunity, and time and access to BIA
documents, to review those records and submit additional evidence and

analysis relative to the proposed findings.

Direct BIA to develop new proposed findings that are based upon all evidence

in the record.

Require BIA to address acknowledgment criteria (b) and (c) in their entirety in
the new proposed findings so that legally sufficient proposed findings will be

available for review.

Require BIA to make its technical reports and bibliography available at the

same time as republication of the proposed findings.

Withdraw the February 1 notice of changes to the acknowledgment process
and, if such changes are still considered appropriate, require republication '

subject to notice and commient procedures in compliance with the APA.

Reconsider the legal basis for the Department to grant acknowledgment to
Indian Tribes and whether legally sufficient standards have been articulated by
Congress, pursuant to which sach authority could be exercised. Assuming the
conclusion that such authority either does not exist or requires clarification,
place the processing of these petitions on hold pending the initiation of

comprehensive Congressional consideration of this issue and appropriate

action.
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Towns of
Ledyard North Stonington Preston

May 5, 2000

The Honorable Kevin Gover
Assistant Secretary for [ndian Affairs
Department of the Interior

1849 C Street, NW

MS-4140-MIB

Washington, DC 20240

Re: Request for Recusal - Eastern Pequot/Paucatuck Eastern
Pequot Petitions

Dear Mr. Gover:

On behalf of the Towns of Ledyard, North Stonington, and Preston,
Connecticut, we are writing to ask you to recuse yourself from participation in the
review of the above-referenced petitions.

It is a matter of record that you have recused yourself from the Golden Hill
Paugussett petition, based upon your prior legal representation of that group. See
Attachment 1. [talso is a matter of record that you agreed during your confirmation
process to recuse yourself from particular matters involving specific parties that you
warked on personally and substantially at your former law firm. In addition, itisa
matter of record that the Solicitor's Office has determined that you ought not take part
in the review of other petitions that could directly influence the Golden Hill decision.
See Attachment 2. On that basis you agreed, for example, to not make a decision on
the Yuchi petition until after resolution of Golden Hill, due to the existence of a

common issue.

[t is clear from the proposed findings you have issued for the Pequot petitions
that the same principles and ethical constraints apply to your involvement in those
marters. All three petitions ~ Eastern Pequot, Paucatuck Eastern Pequot, Golden Hill
Paugussett - arise in Connecticut and present several important issues in common. [n

TRAT LNONTITYANNTETE et
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The Honorable Kevin Gover
May §, 2000
Page 2

particular, the following positions taken by you in the two Pequot proposed findings
are relevant to, and could have a direct effect, on the Golden Hill decision in much the
same manger as was the issue of concern in the review of the Yuchi petition.

1y} The proposed findings for the Pequot petitions assign considerable and
unprecedented weight to recognition of petitioning groups under State law and the
existence of a State reservation. See, e.g., Eastern Pequot Proposed Finding, 63;
Paucatuck Eastern Pequot Proposed Finding, 64. This approach diverges from past
BIA precedent. For example, as stated on page 97 of the technical report of the 1996
Golden Hill Paugussett final determination that has been withdrawn and reopened:

The Federal government's regulations for Federal acknowledgment
consider state recognition under criterion 83.7(a), but do not treat it as
dispositive in Federal acknowledgment cases. The Federal government
has a respoansibility to acknowledge Indian tribes with continuous
existence. Requirements for recognition of Indian tribes established by
individual states at any given time vary widely and are not binding upon
the Federal government.

Your propesed findings for the Pequot petitions depart from this precedent and
arguably stand for the proposition that the State's mere providing of land to the
petitioners and any actions it took in respect to the petitioning groups provide strong
evidence that the petitioners qualify for acknowledgment. See, ¢.g., Eastern Pequot
Proposed Finding, 64. This inflation of the evidentiary weight given to actions by the
State occurs under the Pequot proposed findings, even though there is no evidence of
tribal representation or actuat political influence or authority, and little or no evidence
of community on the part of the petitioers, over long periods of time. This inflation
also would occur despite the fact that the State's role with respect ta the Pequot
groups was nothing more than a supervisory or welfare function for most, if not all, of
the relevant period of time. Moreover, the State never ireated either petitioner as
sovereign. This is an issue that has obvious potential bearing on the Golden Hiil
petition, where the State of Connecticut took similar action with respect to that

petitioning group.

2) The Pequot proposed findings seek to deemphasize, if not eliminate, the
need for maintenance of tribal relatioas between the petitioners’ ancestors and the
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The Honoraﬂb}e Kevin Gover
May 3, 2000
Page 3

historical tribe. Such a principle, if validated, would allow these petitioners to
reconstitute their membership to avoid troublesome descent issues without the
necessity of proving historical tribal relations. As demonstrated in the Towns’
evidence (which BIA has for the most part not considered), there is little indication
that the petitioners’ ancestors engaged in actual social, cultural, or political
interactions with the historical tribe. Your proposed findings appear to hold that
whether such actual relations occurred is not an important factor. See, e.g., Paucamck
Eastern Pequot Proposed Finding, 137 (referring to potential for membership
expansion because neither petitioner is required to show maintenance of "tribal
relations"). This approach departs from past acknowledgment precedent, and it has
potential application in the Golden Hill matter. See, e.g., Golden Hill
Reconsideration on Final Determination, App I, n.1.

3)  The proposed findings, if adopted as final, would allow for proof of
descent from an historical tribe merely because the petitiopers’ ancestors were at some
point in time listed by State overseers 2s members of that tribe, even though their
genealogical descent from the Pequots cannot be proven. I[n previous
acknowledgment decisions, and in the regulations themselves, BIA has required
petitioners to prove actual descent from the historical tribe, and oot the mere
association of their ancestors with that tribe at some point in time. The same issue is
central to the Golden Hill matter.

4)  The Golden Hill decision addresses the important issue of whether a
tribe can descend from just one petitioner family and satisfy criterion {¢). That, 100, is
an issue in the Pequot petitions, as most of the members of the Eastern Pequots may
derive exclusively from the Brushel family and most of the members of the Paucatck
Eastern petition may derive exclusively from the Gardner family, aeither of whom
had continuous tribal relations with the historical tribe. Even if more than one
ancestral family is involved, at best these petitioners rely upon no mare than two or
three families, which presents essentially the same issue as in Golden Hill regarding
what level of proof is necessary to show that a tribe has survived over time. This
issue is common and central to all three matters.

5) The proposed findings would give weight to the ideatification of Calvin
Williams as a Pequot in his obituary. See, e.g., Eastern Pequot Proposed Finding, 78
n.96. Previously, obituaries have not been given weight for the purpose of

123074000 1/DA003S7S {13]
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The Henorable Kevin Gover .|
May 5, 2000
Page 4

determining tribal descent. The probative value assigned to obituaries is an important
issue in Golden Hill with respect to William Sherman. See Golden Hill Paugussen
Reconsideration of Final Determination (May 24, 1999).

These are all important issues that are shared by the Eastern Pequot, Paucatuck
Eastern Pequot, and Golden Hill Paugussett matters. We raise them here not to
present them for a review on the merits (which we will address in our response to the
proposed findings) nor to concede the Department's authority to acknowledge the
existence of Indian wibes under federal law (which we do not admit) but 1o illustrate
the clear relationship berween the Pequot and Goldea Hill petitions. A further
indication of the manner in which the Pequot findings serve as precedent for Golden
Hill is provided by recent statements of Quict Hawk of the Paugussett petitioner, who
is attributed as stating that the issue of the relationship between his petitioner group
and the Schaghticoke petitioner is “much like what happened with the Eastern
Pequots and Pawtucket {sic] Eastern Pequots.” See Attachment 3.

We believe the circumstances presented here warrant your recusal ffom both
Pequot matters. The standard for recusal is whether “the circumstances would cause a
reasonable person with knowledge of the relevant facts to question [one’s]
impartiality.™ 5 C.F.R. § 2635.502. Thus, the appearance of compromised
impartiality alone warrants recusal because that appearance undermines public faith in
the faimness of the outcome. The standards of conduct of the Department of the
Interior compel a similar result. See 43 C.F.R. § 20.501. We also adopt the
arguments related to due pracess and fundamental fairness that were raised in the
State of Connecticut's request that you recuse yourself from the Golden Hill matter,

See Attachment 4.

Here, the fact that your determinations in the Pequot matters could directly
impact a matter from which you have already recused yourself would cause 2
reasonable person to question the impartiality of the result. The issues described
above are so closely linked among these petitions that there can be no question that
the appearance of a lack of impartiality has been created. This is tue individually for
each identified issue. Taken together, the fact that so many major and precedent-
setting issues are cormmon to all three petitions creates a clear appearance of a
conflict, if not an actual conflict. We can unequivocally state from our position as
interested parties that the impartiality of the Eastern Pequot and Paucatuck Eastern

(23073.080 U DAC0ISTS. 113}
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The Honorable Kevin Gover
May §, 2000
Page 5

Pequot proposed findings is very much at doubt in our minds, and in the minds of the
residents of our Towns, due to these common issues with the Golden Hill marter.
Hence, racusal appears to be called for.

We therefore respectfully request that you recuse yourself from further
involvement in the Pequot matters. We also question whether your extensive
involvement to date has compromised the proposed findings. We therefore
respectfully request that you ask the Department's ethics officials to assess whether
the proposed findings have been impermissibly tainted by your involvement in them.
Should that be the case, the necessary remedy would appear to be withdrawal of the
proposed findings for reconsideration by an impartial decisionmaker.

We raise this issue with you reluctantly, being aware of the fact that these are
important issues that fall under your responsibility. [t is necessary to do so, however,
in light of the great significance these matters present to our communities and the
corresponding importance of eliminating any suggestion of a lack of objectivity in the
decision process. Our concerns in this regard are only heightened by recent
revelations about the possible lack of legitimacy of the Mashantucket Pequot Tribe
and the questionable methods that may have been employed to achieve its recognition
from Congress, as described in the recently released book Without Reservation: The
Making of America's Most Powerful Indian Tribe and Foxwoods, The World's
Largest Casino.

The integrity and validity of the tribal acknowledgment process is clearly a
matter of great concem to our communities. We ask you to help avoid further
questions over the faimess and objectivity of the manner in which acknowledgmeat
decisions are made by recusing yourself from these matters. We appreciate your
consideration of this request.

Sincerely,

JL4 Y Wb 7

Nicholas H. Mullane, II

Aot 1.,

Robert M. Congdo
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United States Department of the Interior

OFFICE OF THE SCLICTTCR
Washington, D.C. 20240
JAN 13 [g99
Honorable Richard Blumenthal
Artorney General
State of Connecticut
55 Elm Street
P.O. Box 120

Hartford, CT 061410120
Re: Gulden FEll Paugusett Patition
Dear Mr. Blumenthal:

This letter responds to your letter dated January 4, 1999 to Kevin Gover, Assistant Secretary—
Indian Afhirs of the Department of the Interior. As your letter points out, by memorandim dated
December 22, 1998, the Secretary of the Interior requested Assistant Secretary Gover to address
five specific issues in connection with a request for reconsideration of the fipal determination
against Federal acknowiedgment of the Golden Hill Paugussett. Your January 4, 1999 letter
requests Assistant. Secretary Gover to recuse himself from any involvement in the reconsideration
process involving the Golden Hill Paugussett.

We wish to confirm that Assistant Secretary Gover i, in fact, recused from involvement in the
acknowledgment petition submitted by the Golden Hill Psugussett. This recusal applies to the
reconsideration process set out by the Secretary in his December 22, 1998 memorandunt. The
m@mwaﬂdmdm&mﬂmymbmmappﬂmbhmgmmamm
the Secretary “discretion to request that the Assistant Secretary reconsider the final determination
on {the] grounds identified by the Board® 25 CFR. §23.11 ((2). As a result of his recusal,
however, Assistant Secretary Gover will not be involved in the review. The State of Connecticut
mdthec&amawedpmawmbemsedshorﬁyofmadmmmrhcrecowdmon

process.

Inaddmmmxdd:usmgtﬁememsednywﬂammy4 1994 letter, we wish to point out that
the regulations provide, in relevant part, that the reconsidered determination is to be issued 120°
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days from the dare of the Secretary's request for reconsideration. 25 CFR. §83.11 (g)(1). Thu:
the recodsidersd determination is due 120 days after December 22, 1998, or April 23, 1599,

We gppreciate your interest in this matter, and we trust that this fetter will clarify the situation.

cc:  Assistant Secretary - Indi
Interasted Parties
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Unitgd States Department of the [nrarior

QFFICE OF THE SOLICITOR
Wasringes, D.C. 20230

N AEPLY RZFRR. 1O
Ylemcraodum To File MR | e
\ 258
From: Solieitar '\
Subject: Dccisionmakﬁ:g in Golden Hill Paugussen (Golden Hill) and Yueki
Aclcnowte‘dgéenz Cases

Backargund.
1 Yuchd

The Yuchi group of Indians Hled a petition with the Depariment to become a federally-
acknowledged =ibe. The peddon kas, in the regular course of events, reached the OfSce of the
Assisane Secrewmry-ludian Affairs, where it awaits 2 final determination under 25 C.F R, Part 33.
The question presented by the Yuchi petidon is whether the group is awtggomous of te Cresk
Narion, of whick Michael Anderson, the Depury Assistant Secretary, is 3 member, Heis,
thetefore, recused from pardcipaton in any decision that may directly and specifically impact the
Creek Natdan. As described below, an isqus raised during the internal review of the draft final
determination io Yuchi is also raised in the reconsideration of the Golden Hill mager.

2. Goiden Hill

The Golden Hill is a group in Conpecticur, similarly seeking federal scknowledgment. In 1996
then Assistant Secretary Deer issued 2 fnal determinarion that Goldes Fill is not an [ndian wibe
within the meaging of the reguiations. The group appealed to the [merior Eoard of [ndian
Appeals (TBLA), which in June and September 1998 upheid the decision, but referred £ve issues
to the Secretary for possible frther discretionary consideration. Following the IBIA decision,
the Secratary requested the Office of the Assistant Secretary to address these five issues and issue
a reconsidered decision.

One of the fve issues, and the one in common with the Yuchi deaft Sual determinaton, conesrus
when an evaluation under all the acknowledgment critsria will oo, following a gropased
expedited negative finding an one of several criteria, pursuagt to 25 CF.R. §85.10, This issue is
characterized by the petition as a “burden of proof” issue. The Golden Hill pedtioner rises
another “burden of proof” issue oot raised by Yuchi; that is, whether the procsss leading to the
“expadited negative” proposed finding was properly wiggered.

Assistant Secratary Gaver and his former law firm represented Golden Hill before bis
appointment as Assistant Secrewry. During his confirmarion process, he agresd 1o racuse
himself from ail particular marers involving specific parties that he worked oo personally and
substantially for his former law fimm. He has recused himself fom desiding this case, When the
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RICHARD BLUMBNTHAL &t Steenr
y C. Bax
ATTORMEY SENZRAL . «mbed. e Oslzzs&m,.c
(B BOBES1 8
Tel: (260} 2025022
Ofiles of the Attorney General Fav: (§49) 1081327
State of Connecticut
Jammary 4, 1999

The Hoa Kevin Gover

Asgistant Secretary—Indisn Affairs
Unitad Statas Department of the Interior
1849 *C" Street N. W.

Washington, D. C. 20240

RE: Golden Hill Pangussett Petition

Diear Assistant Secretary Gover:

As you know, theScaem:yoftheImm without in any way commenting on the merits,
requestad og December 22, 1998, that you ddress fve specific issues in connection with o
request for reconsideration of the Final Detecmination issued by your department against Federal
acknowledgment of the Galden Hill Paugussett petitioner.

We assuma that you will recuiss yourself from any involvement In this petition, a5 s resuit
of yaur prior represontxtion of this same petitioner (please ses Memoraadum of Assodiate
Solicitor, Division of Indian Affeirs o Asdigtant Secretary—lodian Affairs of September 13,
1596), and we would support such an action. In:the event that you have not decided to recuss
yourself, we formally request that you do g0,

As stated in our prior correspondente of December 15, 1998 coticeming the Estern
Pequot and Paucatuck Eagtern Pequot petitions, the Stats has. sig;uiﬁan:mwmumb in
petitions of this naturs, w&chmdudepotmnulhndchmngamstmunmsmdtbesmmdﬂ
the loss of primary jurisdiction aver the areag affected, ckexmpammm:ofme State's polics power
top the public i t, and the possibl iong under
IGRA, As the Dcputman. has 2lso naeed, Federal tzz'bal :eccgm:on *ha considerable social,
political, and economic implicationy for the petitioping group, its neighbors, aod Fedecal, state,
and local governments *Y For ail these reasans, the Govemor and Attomey General, who are
interested parties under 21 C, F. R, § 83,1, are autitied to due process of lsw aad the State of
Commanhzssugmtoﬁmdmm&mmuagovmw&agmcy 8 we are surs that you

v Letter from Acting Assistant Secretary of the Interior William B, Bettenberg to the
" President of the Uhited States Senate, January 17, 1992, Please see also our
Memorandum to the Assistant Secretary—Indiag Affaics, December 15, 1998, reg.a:dmg
the Bastern Pequat and Paucatuck Eastern Pequot petitions, pp. 14, for 8 more speciiic
reference to the State's interests involved in & tribal acknowledament setition.
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recognize. See, e g, State of Artzona v. State of California, 460 U. S. 609, 638 o. 28 (1983) and
other authorities cited in our Memorandum of December (5, 1998, supra, p. 1.

As we are also sure that you appreciats, there is & "powerful and independaat
counstitutional intarest i fair adjudicative procedure,* which applies to admigistrative
proceecings.” Marshall v. Jerrico, Inc., 446 U. S. 238, 243 & o 2 (1980). decord, Blthrow v.
Larkin, 421 U. 8. 35, 46 (1974); see afso Greene v. Babbitt, 64 F. 3d 1266, 1275 (5th Cir. 1995)
(due process applies to tobal scknowledgment determinations). Accordingly, due process
requires impartiality and aeutrality in sdministrative adjudications, Marsiall, 446 U. S, at 242;
Withrene, 421 U. S. at 47; see also Schweicker v. McChuare, 456 U, S. 188, 195 (1982); Ventura v.
Shatald, 55 F. 3d 900, 502 (3d Cir. 1995) (impartial decisionmaker requirement applied more
strictly in administrative praceedings than i judicial ones).

“Most of the law concarning disqualification because of interest applies with equal force
to...administrative adjudicatars.™ (Gibson v. Berryhill, 411 U, 8. 564, 579 (1973). Recusal is
therefore appropriats under the circumstaaces of this case. Please see Code of fudicial Caonduct,
Canoas 1, 2, and 3 () (1) (A) and (B). Itis essential to "preserve( ] both the appearancs and
ceality of frimess, 'genacating the faeling, so important to a popular govemment, that justics has
been done.™ Marshall, 446 U. §. at 242, dccord, Greene v. Babbitt, 943 F. Supp. 1273, 1285
(W. D. 1996). “In matters of ethics, appearance and reality often canvergs as one.* Liteky v.
United Seates, 510 U. 8, 540, 565 (1994) (concumring opinfox of Justices Keanedy, Blacknnn,
Stevens and Souter). It is the appearance of fairness, and not proof of actual partiafity, which is
the issue, as ws are sure that you undecstind. Sée, e, g, Hanmond v. Baldwin, 866 F. 24 172,
176 (6th Cir. 1989).

The principles of fairness, the dppearance of impartiality and calated coquirements e alss
emphasized by relevant gtatutes, Presidentisl Executive Orders, and regulaticns on ethical
standards, See Act of Tuly 3, 1980, 94 Stat. 855, Arta. T and V (cedified st S U, §. C. 5. § 7301
nots); Bxecutive Ordecs No. 12674 of April 12, 1989, 54 Fed. Reg. 15159 and No. 12731 of
October 17, 1990, 55 Fed. Reg. 42547, § 101 (a), (1), 20d (), st S U, §. C. 5. § 7301 note; S C.
F. R. §§ 2635,101, inciuding (b) (8) aad (14); § 2635.501 (a); 2635.502 (2) (2); ), Example 4;
(), Bxample 2; 57 Fed. Reg. 35006, 35025-25 (1992); 43 C. F. R. §20.50L.

I3 light of this body of law, we raspectfully suggest that your recusal is both egppropriate
and necessary because of your prior represeatstion of the petitionar, a3 we trust you have already
¥ There is 0o question that an acknowisdgment procesding involves administrative

adfudication for this purpose, even though formal hearings are not automatical’y mﬁ??—t&d

Sy stantee.. See 5 U. S. C. § 551 (7) and (6), defisitions of "edjudication” and."ordes;

Greene v. Babbitt, 64 F. 3d 1266 st 1275; see also Greene v. Babbitt, 943 F. Supp. 1278,

1235 (W. D. Wash 1908}
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caoncluded. We make this request with full and complets respect for you, your prominaat o fice,
1ad your agency.

Thank you very much for your courtesy and kind consideration,

Very teuly yours,

A WA

RICHARD BLUMENTHAL
Attorney Genzcal

Capies to: R. Lee Fleming, Acting Chief, Branch of Acknowledgment and Research (fax and

Joho D, Leshy, Seficitor (fix and mail)
A::orngySandmL Ashion, Office of the Solicitor; Division of Indian Affairs (fax and

mail)
Myles E. Flint, Bsq,, coungel for petitioner (fix aud maif)

David G, Leitch, Esq., counsel for tequester
Kengeth B, Lenz, Bsq., counse for Connecticut Home Owners-Held Hostage, a0

association of pumecous privats property owaers i the Orange and Sheiton, CT

areas, an intecested party
John H. Barton, Byq., counsel for City of Bridgeport, CT, interested party
TJames A. Trowbridge, Esq., counsel for Daniel Nyzio, ¢t al., private property owners

in the Town of Trumbell, CT, intecestad pacties
Christopher J. Devine, Bsq., counsel for Town of Trumbull, CT, interested party
David F. B. Smith, Bsq., counsel for Connecticut Attorneys Title Insurance Co.,

interested party
(Original by fax and overnight mail: other copiss by first-class mail and, where
indicated, also by fixx).
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The Honorable Kevin Gover, Assistant Secretary - [ndian Affairs (fax and mail)

The Honorzble Michael Anderson, Deputy Assistant Secretary - [ndian Affairs (fax and
mail)

R. Lee Fleming, Acting Chief, Branch of Acknowledgraent and Research (fax and matl)
Ms. Loretta Tuall, Special Assistant to the Assistant Secretary - Indian Affairs (fax and
mail)

Tobn D. Leshy, Solicitor, U.S. Department of the Interdor (fax and mail)

Attorney Scott Keep, Offics of the Solicitor, Divisicn of Indian Affairs (fax and mail)
Atomey Sandra J. Ashton, Office of the Solicitar, Division of Indian Affairs (fax and
mail)

Myles E. Flint, Esq., counsel for petitioner (GHP) (fax and mail)

David G. Leitch, Esq., counsel for requestar (GHP) (fax and mail)

Kenneth E. Lenz, Esq., counse! for Connecticut Home Owners Held Hostage, interested

patty

John H. Barton, Esq., counsel for City of Bridgeport, CT, interested party

Iames A. Trowbridge, Esq., counsel for Damiel Nyzio, st al,, private property owness in
the Town of Trumbull, CT, interestad parties

Christopher J. Devine, Esq., counsel for Town of Trumbull, CT, intarested party

David F.B. Smith, Esq., counsel for Conpecticut attorneys Title Insarance Co., interested

party

Yuchi Tribal Organization, Petitioner #121 /o Meivin George

Interested parties in Yuchi Tribal Ofganization petition: Governor Frank Keating,
Attorney General W.A. Drew Edmondson, Muscoges Creck

Nation, /o David A. Mullon, Jr.,

EUCHEE .
(Original by fax and overnight mail; other copies by first-class mail and, where indicared,

also by fax)
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State of Connecticut

RICHARD BLUMENTHAL

ATTORNEY GENERAL
Hartord
June 7, 2000
The Honorable Bruce Babbitt
Secretary

United States Department of Interior
1849 C Street, N'W.

Room 6151

Washington, D.C. 20240

Dear Mr. Secretary:

In fight of dramatic recent events, including significant explicit changes in your Indian
Affairs policies, I request that you impose an immediate moratorium on the issuance of tribal
recognition decisions. A moratorium is vitally necessary, and supported by comments of your
own Department’s officials, until a new process is created to safeguard essential rights and restore

public confidence.

Chief among recent developments is the reported testimony of the Assistant Secretary of
Indian Affairs Kevin Gover to the Senate Indian Affairs Committee admitting that the Bureau of
Indian Affairs (BIA) cannot properly administer the existing acknowledgment process. “I am
troubled by the money backing certain petitions and I do think it is time that Congress should
consider an alternative to the process,” Assistant Secretary Gover said. See Conmecticut Post,
June 4, 2000. “T know it’s unusual for an agency to give up responsibility like this,” he said in an
interview with the Washington Post, June 2, 2000. “But this one has cutgrown us. It needs more
experis and resources than we have available.” In another discussion, Assistant Secretary Gover
acknowledged that federal recognition may be granted to tribes failing to meet all of the
govemment's criteria. “The price of speed is that you're more likely to make a mistake. We're
more likely to recognize someone that might not deserve it. But I would rather recognize
someone who should not be recognized than fail someone who should.” See New London Day,

May 20, 2000,

These admissions are historic -- for their candor as well as their profound importance. But
they constitute only one of the significant developments exposing sericus problems in the tribal
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recognition process, calling into question the integrity of the current procedure and requiring a
moratorium.

A moratorium is necessary as long as the present process s under review and revision, as
clearly it now is by Congress, as well as your Department. Indeed, to develop a process that is
fair to both petitioning groups and state and local governments and citizens, I call for a national
commission, comprised of members of all affected groups, to devise a blueprint for reform -- a
new approach that functions efficiently and fairly, devoid of bias and political influence.

As you know, tribal recognition impacts profoundly on Indian tribes and on states, local
communities, and private citizens. The federal acknowledgment of an Indian tribe creates a
government-to-government relationship between a tribe and the United States. It has the
immediate effect of elevating the status of the tribe to a quasi-sovereign nation situated within a
sovereign state. As a result, federally recognized Indian tribes enjoy an unique array of privileges
and immunities from many state and local laws,

Federal recognition is also often accompanied by land claims brought against innocent
property owners, creating understandable anxiety in the affected communities. Trust land is
generally not subject to the state’s civil and criminal laws, state and local taxation, or land use and
zoning requirements. Federally recognized Indian tribes occupying Indian lands may conduct
gaming there in accordance with the Indian Gaming Regulatory Act. In Connecticut, two
federally recognized Indian tribes operate two of the largest and most profitable gaming
enterprises in the nation within 15 miles of each other. While these tribal casino operations have
brought some benefits to this state, they have also presented rural communities with all the highly
challenging problems of busy commercial areas with all of the attendant traffic, congestion, and
development. They have created law enforcement, labor rights, and environmental challenges for

the state.

The huge financial stakes mean that recognition decisions now cften pit tribes against not
only states and local governments, but also against competing tribes seeking recognition. For
exampie, two Connecticut groups with pending acknowledgment petitions, the Schaghticoke and
the Golden Hill Paugusett tribes, are currently engaged in a public dispute, each accusing the
other of theft of ancestral heritage. Two other Connecticut groups that have recently received
proposed favorable findings, the Eastern Pequots and the Paucatuck Easterns, are contesting each
other’s claims to a common reservation and ancestry.
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The enormity of the interests at stake make public confidence in the integrity and efficacy
of recognition decisions all the more essential. Unfortunately, public respect and trust in the
current process has completely evaporated.

The deficiencies and inequities of the present recognition process, now widely known,
include the repeated failure to provide documents to interested parties, the arbitrary retroactive
application of new intemal procedures to pending petitions, and the relaxation of the mandatory
criteria in contravention of the regulations and previous acknowledgment decisions. Whatever the
merits of the BIA process when first adopted, it is completely and unacceptably inadequate now.
Its flaws reflect such substantial questions of fairness, comnpetence, and integrity that the present
system simply cannot continue. My own experience with the current process supports such

widespread complaints.

Most immediately and rightly troubling is the inability of the BIA ~ candidly admitted by
Assistant Secretary Gover —~ to resolve adequately the approximately 200 acknowledgment
petitions currently pending, as Assistant Secretary Gover discussed in his testimony. In fairness to
all, a better method must be devised. Because the ramifications of tribal recognition are so great
and affect so many groups and individuals in such profound ways, the goal of the recognition
process must be to recognize those tribes, and only those tribes, that can prove their historic tribal
existence as required by well-established and accepted criteria, supported by sound persuasive
evidence, substantiated and submitted in accordance with a fair, effective procedure and assessed
by neutral, objective decision makers, and to do so in a deliberate manner. To achieve this goal,
and to regain public trust, the recognition process must be fair, impartial, and timely — and
consider the impact of these decisions on all who will be affected, including tribes, states, local
governments and communities, and individual citizens.

In his testimony, Assistant Secretary Gover said that you agreed that the present system
must be fundamentally reformed. I agree. I urge you to order an immediate moratorium on
acknowledgment decisions until the system can be drastically revamped and reformed.’ Please
join me in seeking the establishment of a national commission, composed of representatives of all
interested and affected individuals and groups, including Indian tribes, states, local communities,

' The Regulations grant the Secretary the power to issue a moratorium on future recognition
decisions. Section 1.2 oftitle 25 of the Regulations provides: “The regulations in chapter [ of
title 25 of the Code of Federal Regulations are of general application. Notwithstanding any
limitations contained in the regulations of this chapter, the Secretary retains the power to
waive or make exceptions to his regulations as found in chapter I of title 25 CFR in all cases
where permitted by law and the Secretary finds that such waiver or exception is in the best

interest of the Indians.
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and the federal government, to study the present acknowledgment process and make
recommendations for meaningful change.

I would be happy to discuss this with you further.

Sincerely,
Cisod flipirrint
RICHARD BLUMENTHAL

c: Connecticut Congressional Delegation
The Honorable Ben Nighthorse Campbell
The Honorable Daniel Inouye
The Honorable Don Young
The Honorable George Miller
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Paucatucks

team up

with Trump

Deal couid
lead to area’s
third casino

By Marrecca Deli ato Fore |
The Sun
North Stonington‘~ ’I‘he

have to pay the same taxes ag he

JTrump

Cantinsed from page 1)

Counha said the “other” devel-
opment opportunities run a
“huge gamut” but could include
manufacturing and/or real
estate developroent. He said the
tribe, which has petitioned for
fedaral recognition, will nst
E 'k on aoy type of develop-
ment with Tramp until aker the
Bureau of Indian Affairs makes
a decision on its acknowledge-
ment application,

A: preliminary decision on the
tribe’s federal recognition appli-
cationt was slated to be made
last December, but was  twice

d, Cunha

did on his casino

also questioned the
Mashantucket claim that the
tribe represents a sovere)gn
nation.

"We: are taking a hard look at
casinps,” Paucatuck Eastern
Pequot Chief James A. Cunha
Jr. said Tuesday. “We havs‘ been

that, as far a8 he's been told, a
decision
between “tomorrow and eight
months from novw.”

The tribe is currently recog-
nized as an

Ths Tromp orgam:atmn,
£o 1 press olease, was

y many develop
gince Foxwouds opened about
tasino dévelopment. Se, we took
a serious look'at them: But, it’s
only oné among many uppnrtu-
nities we b

have entered into 2. gteveknpment
agresment with ‘Feal dstats
mogul and gamiig developer
Denald Trump. The deal could
lead to construction-ofi third
area casine.

1t is a surprising partnership
since Trump made headlihes.

Trump owns Trump Fotels &

‘Eesoml’nc “¥fiich consists of
four casmn/hotels. Three of the .
- resark

properties are in Atlantic
City. The fourth iz in Gary,
janz, Trump, whe
developing. - 2 casino m
Bridgeport, has been quoted as

saveral yeurs agp Whem he made ... 32yingy] gwﬂd likg to-taks on

tantroversial tematks about

'.he su ful CZas‘lnna oivned by

gaming, i, Ko
the Mashantiickét Pequots »

owners of the highly succes&fu!
Foxwoods Casine. .

- During 2 mngresmma! hear—
ing on gaming in the eary '90g,
Trump said ther Mashantuckets'
didn't look like Indians: tn. him, -

He complained the tribe did not ’

mbeep.

When asked whetber Trr.mp
would act a8 & fnander,
fant oF manager on tbe
Paucatucks’ development ven-
tures; Cunha replied, “all of the

above” <
p, page 8

ope of many U.S: and interna-
fiokal dnve!operx whs have
approached the tribe with devel-

' oprent deals. The decision to

work with Trump comes after an
‘extended psnod. of meetings,
Cumbia, said.

“Qbviously, we wanted a
bnght futurs for the tribe, but
wanted & du'a - with

mg ex-pemnm, smd_

any(:me'b

“Qur fature and the towns'
future are interwoven,” he sad.
“When we prosper, the towns-
people will benefit too, and we
all e committed to sobtheast-

The towns have been
researching the histories of the
Pancatuck Bastarn Pequots and
Easters Pequets. Both tribes
seoupy a 260-zere Lantern Hill
reservation and have filed sepa-
rate applications for federal
recognition. Both have alsc
sharply criticized the towns’
regearch as biased. Eventually,
the tewns hape to take 3 pesition
on whether fo suppers, oppose or
reidxzain agutral on the tribes’

First Selectrman Nicholas H
Mullane II said Tuesday that
the Paucatucks deal with: g‘mmp
did not surprise him

“With this sub]e:t, nothing
suxpnses e anymory,” Mullane
said. ‘I would assume that
‘becawse Trumg is involved in
gaming and has said that he
wants to compete with the
Mashantuckets - and the
.. tnat thig would
involve casito _davebpmt. bgt

isn’
Mulilane ﬂlso referonced &
proc tion, @ yesrs age,
in whish the trbe said it was
commstﬂed to gaming venfures,
Was anopy-

mdwxdua.l Be is the pl’emler
real estate developer in the
country. Most mrpnrcam]y, the
tribe wanted a U5, investor.”
Although Cunha said the
Paucatucks would like to lmit
their development to their

tmusly mailed to the press last

But, Cunha insists that no
matter what type of develop-
tment the Pareatucks pursue,
thay will be sensitive then-

TS 1
the musjority of the

“home base” of southéastern

Connectirut, he said nothing is’
. officials have said they stead-

written in stone.

Whatever the future brings,
Cunha said thé Pancatucks
would work closely with the
elected officialy of Ledyard,
North Stonington and Preston
when considering development.

town's 4,000 residents and town

fastly opposs the construction of

-a third casino in southeastern

Connecticut because of the
impact Foxwoods Resort Casino
hag had on their nural compmni-

_ . -
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Gambling’s growing political infl

he General Aceounting Office (GAQ) recently
published a report that found soft-money con-
tributicns by gambling interests to both na-
tional political partiss have increased hy about 840
percent sinca 1992, The GAQ report, which was re-
quested by Rep. Frank Wolf (R-Va)and conducted by.
the Canter for Responsive Polities (CRF), an indepen-

dent research organization, alse fownd that bard-

money contributions from individuals with gam-
bling ties to federal candidates increased by 80 per-
cent during the same period. The total number of
candidates for federal affice who received hard-man-
ey gifts from gambling interests was 148 in 1962, 239
11984 and 378 in 1996. The mumber declined slightly
0269 ins 1968, -

The GAQ says the figures are conservative he-
eanse stats elections wers not included and comtribu-
tons under $200 are nof required to be reported fo
the Federal Election Comunission.

Torning U.S. into coe big casino

Yes, the “gaming industry” {gaming sounds better
than gambling, just as sexuaily active sounds better
than slut) responds that gambling is legal and so are
its contributi Trae gh, But thing does
not have to be illegal to have a corrosive effecton so-

clety

In the 1998 election, South Carolina governor
David Beasley was defeated, largely becaase he op-
posed video pokey; and the gambling industry killed
his reelection efforts by tying the lost revenue” toa
decline in education opportunities for the children
of his state. He is not alone a3 more politicians feel
the pressure to turn the United States into one huge
casino and politicians into their wholly owned sub-

sidiariea,

According to CRP's analysis, total contributions
fram gambling interests to federal candidates and
natipnal party committaes rose from $1.1 million in
1999, a presidential election year to $6.7 million in
1898, 2 midterm election yedr: During the same pex:i_—

9-1-79
ence

ACalnmmas

15 there any reason to believe, with so much at
staka in the 2000 election, that gambling money
won't be spught and given in ever greater amounts?

Wolf, who authored the bill that lad o the xeation
of the National Gambling Impact Study Commis-
sion, says that gambling i the nation’s fastest-grow
ing industry Always searching for new sonrees of
revenue, politicians have mostly looked ths other
way when it comes to gambling and igporsd the cor-
rogive iniluence gamblizg has on many people.
Americans, he says, now wager $600 billion a year In
1992 it was $329 hillion, In 1974 it was §17 billion.

Gambling isn’t barmiess, as proponants daim, it
can ba addijctive for many, causing pain and suffar-
ing not only to the gambler but to their familles and "
communities, The gambling commission, which is-
sued its report in June, frund that gambling dispra-
portionately affects the poor Gamblers with house-
hold incomes under $10,000 wagorad neariy thres
times more than those with housahcld incomes aver
$50,000. Since gamhiing, by definition, makes money
from losers, many people drop money they can’t af-
ford to lose. The working poor and many elderiy peo-
pla ars customers of gambling interests, vho con-
tributa to peliticians in a type of protectionracket
that hatps insulate thew from accountability
Neither party is immune
. Wolf has long advocated the banning of soft mon-
ey from gambling interests to the Repuhlican and
Demoezatic national parties. Good Juck. Forrer Re-
pubfican Natiopal Commitiee Chairman Frank
Fahrenkopf heads gambling’s biggest lodhy the
American Gaming Association, Apparently veither
Republican nor Democrat incumbents care whers
the money comes from 43 long as they get reslected.

According to the gambling impact study, ever
vounger pecple are starting to gamble, often begin-
ning with lotteries and even playing games with age

{ctions. Like going to the movies, kidscan get

od, says the GAO, overall election
in hard money to congressional candidates and
soft maney to national party committees increased
from $617 million to $851 million. In a2 CRPanalysis
of 1998 election contributions by 93 industry and in-
texest groups, the contributiona ranged fom $56,000
to $59 million, and the gambling industry ranked as
the 37th highest.

o 4

;mundmm.s rts betting also remains a preblem,

Wolf is right. Theplace
political parties, It's going to be tough because asic-
ing politicians to give up a source of money is like
asking Dracula to forsake blood.

Cal Thomas is a syndicated columnist.
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CAMPAIGN FINANCE REFORM FOR EVERY INTEREST EXCEPT ONE
ITEM #1: Now that that sponsors bave gathered enough signatures on their
petition to force a vote in the House of Representatives on Campaign Finance
Reform, we need to ask you to please contact your congressional

representative again, urging them to please fix the "tribal loophole.”

Please write, fax, phone, or e-mail your Congressman or Congresswoman today!

Tell them there is only one special interest group in America who are
exempted from the proposed ban on special interest donations and limits on
campaign contributions under "Campaign Finance Reform:” Indian Tribes. The
House version (HR 380) is sponsored by Rep. Christopher Shays of Connecticut
and Rep. Marty Mechan of Massachusetis.
Under McCain-Feingold (S. 27) as it passed out of the Senate, "soft" money
donations, which are currently unregulated and unlimited, would be barmed.
So why aren't Indian tribes worried about this, especially gaming tribes who
run tax-free casinos, whose soft money donations have exploded in recent
years?
Six of the top ten biggest soft money donors among special interest groups
nationwide in the 1999-2000-election cycle were Indian tribes.
Unless we get the House version amended, deep-pocketed tribal gaming
intérests won't subject to the severe limitations on contributions by
"individuals® to political campaigns because of an inexplicable Clinton
Administration legal interpretation by the Federal Election Commyission.
In Advisory Opinion No. 2000-05, issued May 15, 2000, the FEC ruled that
although tribes are "persons” under Federal Election law, they are not
"individuals® and are, therefore, not subject to the $25,000 limit on amnual
total of campaign contributions.
So while all other special interest groups and the rest of us would be
fimited to giving 25 $1,000 "hard" money donations to 25 candidates during
an election, a tribe could use tribal government funds to give unlimited
“individual" donations of $1,000 each to an unlimited number of candidates.
Essentially turning soft money into hard money. (Remember, too, that
non-Indian governments canmot contribute to political campaigns).
Every American citizen and federal elected official should be very concerned
about giving Indian tribes such an enormous advantage over all other
political donors.
If tribes aren't limited in their contributions like every other special
interest group in America, we won't have Campaign Finance Reform at all.
Remember we can't even vote in their elections. Shays-Meehan backers should,
in the name of faimess, fix the tribal loophole. If it's not fixed, please

172972002
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Page 2 of 2

urge President Bush to veto this legislation.

Whether or not you personally support campaign finance reform, Indian tribes
should be included in campaign spending limits. Please will you help us by
contacting your congressional representative as well as House Speaker Dennis
Hastert of Illinois??

Here's how to contact Speaker Hastert, urging him to delay a vote on HR 380
until the tribal Joophole is fixed: Honorable J. Dennis Hastert, in care of

Mike Stokke, 2369 RHOB, Washington, DC 20513, Tele. (202) 225-2976, Fax #
{202) 226-0337, E-mail: dhastert@mail house.gov

<mailto:dhastert@mail house.gov> Speaker Hastert has told the press he

expects this bill to pass, so amending it now is our best option. It is

important that you act as soen as possible!

Write, phone, fax, or e-mail President George Bush, too, urging him to veto

this legislation unless the tribal loophole is fixed. You can get a message

through to President Bush in care of Terry Miller at the White House Office

of Intergovernmental Affairs by E-mail: Keith R, Brancato@who.cop.gov
<mailto:Keith_R. Brancato@who.eop.gov> You should also express your views to
Kristine Simmons, Special Assistant to the President for Domestic Policy:

Fax # (202) 456-5557 E-mail: Kristine_Simmons(@opd.eop.gov

<mailto:Kristine_ Simmons@opd.eop.gov> Faxed letters on your group, business,

local government, or personal letterhead are especially helpful.

The President has warned Congress that they cannot count on him to veto this
legislation, so we have to get a strong message through to him about this
very dangerous loophole. Thanks again for your prompt action on this urgent
issue. No matter what state you live in, your communication to Congress,
Speaker Hastert, and President Bush are very important!!

The web site for House of Representatives is: www. house.gov
<http;//www.house.gov/> If you don't know your Congressional
Representative's e-mail address, fax or telephone number, you can call the
U.S. Capitol Switchboard at (202) 224-3121 to obtain this information. You
can also get in touch with your Congressional Representative by dialing the
toll-free number for the Congressional Switchboard:1-800-648-3516 Leave a
message

1/29/2002
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Town of

North Stonington, Connecticut

September 26, 2001

Senator Christopher J. Dodd
100 Great Meadow Road
Wethersfield, Connecticut 06109

Senator Joseph I. Licherman
1 State Street, Suite 1420
Hartford, Connecticut 06103

Representative Robert Simmons
2 Courthouse Square
Norwich, Connecticut 06360

Dear Gentlemen:

We are writing a follow up to our July 2, 2001, letter on campaign
reform legislation with an example of the problem.

Recently the Connecticut State Ethics Commission imposed a fine of
$40,000 on the Mashantucket Pequot Tribe for violations of exceeding limits
on gifts of food and beverages. All we are asking is that towns have an equal
playing field and that tribes are held to the same standards and reporting
requirements as everyone else. 'These types of violation give us great
concerns about the Tribe’s lobbhying practices.

We are also asking that you support draft legislation of actions

recognizing new Tribal Government and taking new Land into Trust

Status (attached) that we have heard is being submitted by Senator Dianne
Feinstein of California.

A WM Z L e
William N. Peterson Nicholas H. Mullane, I “John M. Turner
NORTH STONINGTON BOARD OF SELECTMEN

40 Main Street, North Stonington, Connecticut 08359 Phone 860-535-2877/Fax 860-535-4554
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Mashantuckets fined $40,000
for costly convention dinners

By SUSAN HAIGH
Day Staff Writer

The State Ethics Commission
filed the Mashantucket Pequot
Tribe $40,000 Friday after determin-

ing that 2 meal of quail, roast beef ; C o
¢ events were reported in a timely

with grilled prawns, cheddar corn
pudding and an almond basket filled
with fresh berries cost more than $48
aplate,

That luxurious dinner at a down-
town Philadelphia Hyatt was served
last- summer to Connecticut dele-
gates at the Republican National
Conventjon. The tribe also hosted
the delegates to the Democratic Na-
tional Convention in Los Angeles at
an equally posh sciree at Le Merigot,
an oceanside restaurant at the Santa
Monica Beach HoteL

In both cases, public officials,

. members of their staff or immediate
families, and state employees also at-
tended the events, And before each
dinner; the tribe informed attendees
that the meal and drinks coat $48 —

$2 less than the $50 limit on gifts of

food and drink allowed by law. Be-
cause the tribe’s lobbyists are regis-
tered with the Ethies Commission, it

is not allowed to give any stateem- !
ployee, public official or member of :

his or her staff or immediate family

food and drink worth more than $50

or more in any calendar year

But based on records from the
Park Hyatt Hotel, the cost of the
Philadelphia dinner was $116.16 per

person, And at the sunset reception -

in Santa Monica, which included the
sounds of steel drums, a buffet,
sushi bar, desert table, cappuccino
bar and an open bar; the tab came to
$111.72 a plate.

“Just because an event is out of
state and takes place at a convention,
the law still applies,” said Brenda ML
Bergeron, the Ethics Commission
principal attorney.

Friday’s civil penalty was there-
sult of a settlement reached between
the fribe and the commission.

“The Mashantucket Tribal Nation -

veluntarily entered into this agree-

ment of Uninfentional violation of
the state ethics code,” said Arthur

" Heaick, 2 fribal spokesman. “Both

events were receptions held for the

Connecticut delegates, their families |

and visiting Connecticut citizens, to
socialize with one another. Both

fashion to the state Ethics Commis-
sion.”

In the written stipulation and or-
der released Friday, the tribe also
emphasized that both events were
widely attended and “focused prima-
rily on the federal level.”

The tribe is not the only group to

pay afine stemming from iast sum-
mer’s presidential conventions. ES-
PN was fined $30,000 for not report-
ing a posh dinner it hosted for the
Connecticut delegation in Philadel-
phis. Three other companies, includ-
ing Northeast Utilities, were fineda
goml of $9,000 for improperiy report-
ing another event that attracted pub-
lic officials.

Fifteen public officials, staff mem-
bers, family members and state em-
ployees joined the delegates at the
Philadelphia dinner. The elegant
event, held inan atrium baliroom at
the hotel, was heid to honor Republi-
can Gov. John G. Rowland and the
state GOP delegates. State Republi-
cans asked the tribe to sponsor the .
event for the delegates — a request
the Mashantuckets gladly obliged.

“What we like to do is create
events where we can either honor
people who support us or educate
people wha can support us,” Tribal
Counctlor Michael Thomas said last
summer. Thomas was one of four

Tribal Council members, including
Chairman Kenneth M. Reels, who
traveled to Philadeiphia for the two-
hour event. The tribe also attended
ather politieal events that week, in-
cluding 5 get-together between GOP
candidates from across the nation
and potential Republican donors.
Nine public officials, members of
their families, staff and state em-
ployees attended the event at the De-
mocratic Natienal Convention. Tn

each case, the tribe used a per person -
cost that was based on an original es-,
timated attendance and budget.

The tribe was then unable to sub--
stantiate that the per person cost of.
the events totaled less than $50, Berg-
eron said.

s.haigh@theday.com
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July 2, 2001

Senator Christopher J. Dodd
100 Great Meadow Road
Wethersfield, Connecticut 06109

Senator Joseph I. Lieberman
1 State Street-Suite 1420
Hartford, Connecticut 06103

Representative Robert Simmons )
United States Representative-2nd District
511 Cannon House Office Building
Washington, D. C. 20515

Dear Gentlemen:

Wa can not stress enough the importance of including the following
specific language in any campaign reform legislation:

Please include a statement that Indian Tribes and Individual Tribal
members are

a. held exactly to tha same reporting requirements (regardless of the source
of funds, 1.e. Casincs, Leaze Monles, elc.).

b. held o exactly the same reporting Campaign Contribution limitations.

Thank you for your attention to this request.

Respectfully,
Mo ST A T=
Nicholas H. Mullane, II John M. Turner 1liam N. Peterson
First Selectman Selectman Selectman

40 Main Street, North Stonington, Connecticut 06359 Phone 860-535-2877/Fax 860-535-4534
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BIA calls
process
‘balanced’

B Federal agency says
the process of tribal
recognition is fair and
based on facts.

By Katie Haughey
The Sun Stff

WASHINGTON -
Responding to allegation:
the federal Indian tribal
recognition process is “bro-
ken,” representatives from
the federal Bureau of
Indian Affairs say the
process by which tribes are
acknowledged relies on fac-
tual information and is fair
and balanced.

Allegations the recent
recognition of the historical
Eastern Pequot tribe in
North Stonington was
improperly influenced
prompted Connecticut law-
makers to call last week for
a reform of the recognition
system.

Charges have surfaced a
highly paid lobbyist with
close ties to President Bush
and Gov. John G. Rowland
may have influenced the
be ol

“It seems in this instance
that the BIA first arrived at

a conclusion and then set
out to find a way to get
there,” U.S. Rep. Robert
Simmons, R-2nd, said. “I
believe a General
Accounting Office investiga-
tion is_definitely warrant-
ed” Simmons said he
returned a $350 campaign
donation f{rom powerful
Republican lobbyist Ronald

Kaufman after learning the

Eastern Pequots paid
Kaufman $500,000 over
three years to lobby for
the:

owever, the BIA says it
does all it can to “insulate”
the Interior Assistant
Secretary — Indian Affairs
Neal A. McCaleb — from
subjective influences ahout
tribal petitions.

“Once a petition goes into
active consideration, we
don’t allow contact from
tribal leaders or lobbyists,”
said Aurene M. Martin,
deputy assistant secretary.

The BIA also issues a bal-
anced amount of negative
determinations along with
positive decisions, which
qualify tribes for casine
gaming rights, health,
social and educational bene-
fits.

Martin said the recent
See BIA, Page 5
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reversal of the recognition of
the Chineok tribe in
‘Washington state is a case in
point. The tribe was initially
granted federal acknowi-
edgement, but an appeal
reversed the decision.

“There’s no dispute these
entities existed, but they
didn't meet the criteria, so
we had te turn it down,”
Martin said, adding that the
bureau strictly adheres to its
factual genealogical and his-
torical requirements when
making decisions.

Nevertheless, both con-
gressional and local officials
say the precedent-setting
acknowledgement of the
Eastern = Pequots  and
Paucatuck Eastern Pequots
as one tribe, the historical
Eastern Pequots, is an incor-
rect and unfair decision
which . will “likely” be
appealed.

The entire Connecticut
congressional delegation met
on Capitol Hill last week to
discuss ways to reform the
appeal process.

U.S. Sen. Christopher
Dodd said Sen. Daniel
Inouye, D-Hawaii, chairman
of the Select Committee on
Indian Affairs, agreed to
hold hearings in September

on the federal recognition -

reform bill he and fellow
Demoerat Lieberman are
sponsoring. The bill would
streamline the recegnition
process and permit more
involvement from munici-

palities.

-In addition, the duo will
consider  attaching an
amendment to a

Congressional spending bill
which would slow down the
recognition process, which

they say is moving too quick-
ly and could lead to a prema-
ture recognition of the
Golden Hill Paugussett and
Schaghticoke tribes, who are
due for preliminary rulings
this winter.

Martin said she can’t see
how an already slow process
can get any slower.

“I don’t know how you
could slow it down any-
more,” Martin said. “Since
I've been here, we've only
issued one decision ~ that's
pretty darn slow.”

However, Martin said the
bureau invites the congres-
sional delegation to work
with it to see if the process
indeed needs changing.

The bureau currently has
resources to process only
three to four petitions per
year, Martin said. The
process, which requires proof
of genealogy, sustained
interaction with other gov-
ernments and evidence of a
governing body, can add up
to thousands of documents.

The main factor that led to
the joint recognition of the
Paucatuck Eastern and
Eastern Pequot tribes as one
is the recognition by the
state and the fact both were
located on the same reserva-
tion. Martin said that, even
though the group split-in
1973, there were still mem-
bers of both factions that
interacted with each other.

While some officials main-
tain the BIA relied to heavi-
ly on state recognition when
making the federal decision,
Martin said she thinks they
did not.

““(The state recognition
showed a continuos relation-
ship between two pelitical
bodies,” Martin said, adding

that is a main portion of the

recognition criteria.

The BIA has received the
same number of recognition
petitions before and after the
passage of the Indian
Gaming Act. .

‘While municipal officials
say they are concerned about
casino development, Martin
said any new casino con-
struction is years away.

“Recognition doesn’t mean
you're going to have a casi-
no,” Martin said, adding she
expects  the  historieal
Eastern Pequot decision to
be appealed, which could
add years to a final acknowl-
edgement.

If the new tribe with-
stands the appeal process, it
could still take years, she
said. Then land must be
taken into trust and a gam-
ing compact negated, which
both can be appealed.

“There’s at least five years
before a casino (for the
Easterns),” Martin said. “I
understand loval fears, but
it's not an immediate p(prob-
lem.”

Even though Connecticut’s
municipal, state and federal
officials allege the BIA
pracess is unfair, Martin
maintains the decisions are
fact-based.

“We have set up fair regu-
lations for applicants, and
they were revised in 1994 to
streamline them and make
them fair,” Martin said.

The decision will go before
the internal BIA should it be
appealed. If the acknowl-
edgement is upheld, the
appeal could be taken into
court, which would examine
only the factual data used in
rendering the initial deci-
sion. Any registered interest-
ed party can challenge the
decision.
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Town of

North Stonington, Connecticut

November 29, 1999

The Honorable Kevin Gover
Assistant Secretary

Bureau of Indian Affairs
1849 C Street, NW
MS-4140-MIB

Washington, D. C. 20240

Dear Mr. Gover:

On July 28, 1999, I wrote to you requesting the pending Tribal Recognition petitions.
1 have enclosed a copy of my previous letter cutlining the details of that request. To date,

no response has been received.

I'would also ask that you look into a FOIA request that the towns of Ledyard, North
Stonington, and Preston have made along with the State of Connecticut requesting a copy of
the petition of the Paucautuck Fastern Pequot Indian Group with associated documents
which is now well over one year old.

Your kind consideration in this matter would be greatly appreciated. If you require
any further information or documentation please do not hesitate to contact my office.
Respectfully,
~ ML=

Nicholas H. Mullane, IT
First Selectman

attachments
NHM/rdr

40 Main Street, North Stoningten, Connecticut 06359 Phone 860-535-2877/Fax 860-535-4554
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Chronology of BIA Failure to Respond to FOIA Requests

March 19, 1998
March 23, 1998
April 9, 1998
August 7, 1998
August 24, 1998
September 17, 1998
December 29, 1998
February 12, 1999
March 16, 1999
May 7, 1999

May 20, 1999
August 19, 1999

August 20, 1999
January 6, 2000

January 11, 2000

THLS

for Tribal Recognition Petitions

Peskins Caie requests petition documents tabbed at review sessions held on
February 18 and 25, and March 16, 1998. (Request satisfied July 16, 1998.)
Town of North Stonington requests interested perty status and requests
copies "of all documents that are filed with, or issued by, BIA regarding the
petitions from the date of this letter.”

State of Connecticut ("State") requests complete copies of both petition files.
BIA responds to April 9 letter saying documents will be released in
installments and not according to usual FOIA timelines due to backlog.
State thanks BIA for first installment of documents and reiterates need for
Towns request extension of review period in fight of not receiving adequate
Tmsmnitswpotﬁngdonmunsbbmlhepomagahmqm
petition documents

Towns repeat need for immediate release of d agree to waive rights
to obtain own set of documents, confirming, to aid BIA, that release to the
State will suffice.

BIA responds partially to State's April 9 FOIA.
State again asks BLA for remainder of petition files.

Towns again ask for petition files.

Towns again ask for petition files.
State again asks BIA for remainder of petition files. .

Towns reiterate need for documents in light of motion to issue a proposed
finding filed with IBIA by petitioning group Paucatuck Eastern Pequot.

State again asks BIA for remainder of petition files.

1S domT aLe ™E  Fp1 REY
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U.S. Department of the Interior
Office of Inspector General

Investigative Report

Allegations
Involving
irregularities

in theTribal
Recognition
Process

and

Concerns
Related to
Indian Gaming

A Report Initiated at the Request of Secretary Gale Norton and Congressman Frank Wolf

Report No. 01-1-00329 February 2002
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Introduction

This investigation was initiated at the request of Secretary Gale Norton and
Congressman Frank R. Wolf of Virginia who were concerned about a series of Boston
Globe articles that covered allegations of misconduct by senior officials of the Bureau of
Indian Affairs (BIA) during the final few months of the Clinton Administration.
Specifically, the allegations involved irregularities in the tribal recognition process and
concerns related to Indian gaming. The initial investigation was conducted between
April 2001 and November 2001, in Washington, DC, Hammond, LA, and Albany, NY
during which over fifty personal interviews were conducted. Several additional follow-
up interviews took place during early January 2002.

At the outset, in a meeting between the Office of Inspector General (OIG) and
Congressman Wolf’s staff, five issues were identified for investigation:

1. Issue: Review the six tribal recognition decisions made by Clinton Administration
BIA appointees that were contrary to the recommendations made by the career staff
of the Branch of Acknowledgment and Research (BAR).

» Finding in Brief: Using a consultant with questionable credentials to bolster
their position, BIA officials Kevin Gover, Michael Anderson and Loretta Tuell
were determined to recognize the six tribes that BAR had concluded did not meet
the regulatory criteria. Gover issued four decisions contrary to BAR’s
recommendation. Anderson attempted to issue two decisions, which were also
contrary to BAR’s recommendation. In one instance, however, Anderson failed
to sign the decision document prior to leaving office on January 19, 2001. With
the knowledge of Deputy Commissioner M. Sharon Blackwell and other career
Department of the Interior (the Department or DOI) employees, Anderson signed
the decision document on January 22, 2001, subsequent to his leaving office, and
therefore, without authority to do so. The Department of Justice declined
prosecution against Anderson and Blackwell.

2. Issue: Review the legal provisions that allow former BIA employees to represent
Federally recognized tribes immediately upon departure from the government, and
determine the nature of certain contacts by former DOI/BIA employees with current
DOL/BIA employees.

» Finding in Brief: Generally, former officers and employees of the United States
employed by Indian tribes may represent the tribes in any matter pending before
any government entity, as authorized by 25 U.S.C. § 450i (j). However, Hilda
Manuel, former Deputy Commissioner for BIA, contacted employees within the
Department on a matter that would not fall under 25 U.S.C. § 450i (j). In that
instance, the Department of Justice declined prosecution against Manuel.

3. Issue: Determine the effect of former Acting Assistant Secretary for Indian Affairs
Michael Anderson’s January 19, 2001 ruling approving an ordinance for “electronic
pull-tab machine” gaming for the Seminole and Miccosukee Tribes.
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Finding in Brief: As Acting Assistant Secretary, Anderson affirmed the decision
of the National Indian Gaming Commission (NIGC) that the proposed “electronic
pull-tab machine” gaming activities of the Seminole tribes were Class II and gave
his approval to engage in these activities. Nonetheless, Anderson’s decision was
rescinded to allow the present Solicitor and Assistant Secretary the opportunity to
re-evaluate the decision.

. Issue: Assess the oversight role of the NIGC and review the management contract
between the Mohegan Tribe and Trading Cove Associates (TCA) to determine
whether it exceeded the 30% cap established by Congress.

>

Finding in Brief: The Indian Gaming Regulatory Act IGRA) conveys to the
NIGC the authority to oversee and regulate contracts between Indian tribes and
management companies. The IGRA does not, however, convey authority to the
NIGC to regulate agreements between tribes and “consultants.” Most tribes elect
consulting agreements, and as such, are not subject to oversight by NIGC. Of the
332 gaming operations nationwide, 301 operate without management contracts
and thus, do not fall under the regulatory and enforcement authority of the NIGC.
The management contract between the Mohegan Tribe and Trading Cove
Associates exceeded the 30% cap and was controversial within NIGC.

. Issue: Determine the effect of former Deputy Assistant Secretary for Indian Affairs
Michael Anderson’s October 6, 2000 letter concerning the Constitutional Government
of the St. Regis Mohawk Tribe.

» Finding in Brief: The letter from former Acting Assistant Secretary Michael

Anderson merely affirmed the results of a Federal District Court ruling which
effectively terminated recognition of the Constitutional Government of the St.
Regis Mohawk Tribe. The letter, however, appears to have been issued without
going through the official clearance process.
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Summary of Findings
1. Tribal Recognition Decisions

Six tribal recognition decisions were the subject of investigation:

Eastern Pequot Petition
Paucatuck Eastern Pequot Petition
Little Shell Petition

Chinook Petition

Duwamish Petition

Nipmuc 69A Petition

The trival recognition process is a regulatory process by which Indian groups
petition for Federal recognition as a tribe. BIA is responsible for reviewing such
petitions and making a determination on these petitions for recognition. Federal
recognition of a tribe conveys financial benefits and significant rights as a sovereign
entity, including Federal assistance programs, exemptions from state and local
jurisdictions, and the ability to establish casino gambling operations.

The Branch of Acknowledgement and Research (BAR) is the technical staff
responsible for review of recognition petitions. BAR had recommended that each of
these petitions be denied. BAR makes its determination using the mandatory criteria set
forth in 25 C.F.R. §§ 83.7 (a)-(g) Mandatory Criteria for Federal Acknowledgement.

BAR consists of a Chief and seven researchers. The Chief of BAR reports to the
Director of Tribal Services, who reports to the Deputy Comunissioner for Indian Affairs.
The Deputy Commissioner for Indian Affairs is a career position that reports directly to
the Assistant Secretary for Indian Affairs. The BAR staff researches the petitioning
group’s genealogy, history and culture in a time-consuming process throughout which the
BAR staff and petitioning group exchange information. The process was intended to take
approximately two years. In practice, however, the process takes far longer, due to
limited staff in BAR, lack of procedures to address increased workload, and lack of clear
interpretative guidance pertaining to the mandatory criteria. See General Accounting
Office (GAQ) Report #GA0-02-49, Indian Issues: Improvements Needed in Tribal
Recognition Process, November 2001.

At the conclusion of the review process, the BAR staff makes a recommendation
to the Assistant Secretary for Indian Affairs. If the petitioner fails to meet any one of the
seven regulatory criteria, BAR will issue a recommendation against acknowledgment.
Prior to April 2000, only one determination had ever been issued by an Assistant
Secretary that was contrary to the recommendation of BAR.
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Between April 2000 and January 2001, however, BAR’s recommendations
against recognition for the six petitions at issue were reversed. Former Assistant
Secretary Kevin Gover, who served as Assistant Secretary for the Bureau of Indian
Affairs from January 1997 until January 3, 2001, reversed BAR’s determination for the
Eastern Pequot, the Paucatuck Eastern Pequot, the Little Shell, and the Chinook petitions,
and issued decisions acknowledging these four tribes. Former acting Assistant Secretary
Michael Anderson, who assumed his acting position on January 3, 2001, when Gover
resigned, reversed BAR’s determinations for the Duwamish and the Nipmuc.

The relationship between Gover and the BAR staff was strained from the
beginning. Shortly after being appointed, Gover held a meeting with the BAR staff in
which he stated, “acknowledgement decisions are political.” BAR staff considered this to
be an indication of how this Assistant Secretary would rule on their findings. BAR and
the Solicitor who advises them were convinced that Gover did not like the regulatory
process set forth in 25 C.F.R. Part 83 and, as a result, would base his acknowledgement
decisions on his personal interpretation of the regulations.

When Gover did issue his decisions regarding the Eastern Pequot, the Paucatuck
Eastern Pequot, Little Shell, and Chinook contrary to the recommendations of BAR, the
BAR staff issued memoranda of non-concurrence for each of the four decisions. BAR
had never before documented its disagreement with an Assistant Secretary.

The relationship between BAR and Anderson was even more troubled. The BAR
staff collectively described the last seventeen days of the Clinton Administration as pure
hell. BAR believed that Anderson and Acting Deputy Assistant Secretary Loretta Tuell
viewed them as adversaries rather than subject matter experts. Tuell had pressured BAR
for a positive outcome on the Nipmuc 69A and Duwamish proposed findings. BAR staff
reported that Deputy Commissioner for Indian Affairs, M. Sharon Blackwell, had told
them not to put their concerns on paper.

Unlike Gover who rewrote his own tribal recognition decisions, Anderson and
Tuell directed BAR staff to incorporate edits that contradicted their own recommendation
into their own findings. On January 18,2001, BAR staff were told that the Nipmuc 69A
and Duwamish decisions would have to be rewritten. Although they had started on the
Duwamish rewrite, BAR staff did not receive edits and directions from Anderson and
Tuell until 4:00 pm on January 19, 2001, after Anderson and Tuell returned from a party
at Main Interior Building (MIB). The BAR staff stayed until 8:00 pm the evening of the
19" to complete the rewrite.

The troubled atmosphere was apparent to other BIA personnel as well. Then-
Acting Deputy Assistant Secretary James McDivitt stated that on the morning of
January 19,2001, he spoke to a “very upset” BAR Chief who came to him seeking
direction, since the BAR had not yet received the Nipmuc 69A edits. McDivitt stated
that he knew little about the BAR process, but when he saw how upset the BAR Chief
was, he advised the Chief not to do anything illegal. McDivitt was so concerned about
the actions of Anderson and Tuetll that he advised Deputy Commissioner Blackwell not to
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return to MIB when he saw her leaving to attend a social function. McDivitt stated that
he knew the actions taken by Anderson and Tuell on tribal acknowledgement would be
subject to review by the incoming Administration and it was better not to witness any
questionable actions by the Acting Assistant Secretary and his staff,

Deputy Commissioner Blackwell described her role throughout this process as
somewhat of an intermediary, conveying the directives of Anderson and Tuell to the
BAR staff, while attempting to protect BAR employees from any escalation. Blackwell
stated that Tuell frequently said, “I’m counselor to the Assistant Secretary and the
Assistant Secretary wants this done.” Blackwell would then communicate the
information to BAR, explaining, “This is where they want to go. They are intent on this.”

Blackwell was specifically asked about the comment the BAR Chief attributed to
her directing him not to put his concerns on paper. Blackwell initially denied making the
comment, saying that it had become somewhat of an accepted practice for BAR to
document its concerns on final determinations that were not in accordance with their
initial findings. Ina subsequent interview, Blackwell advised that she had given
additional thought to the question and recalled a conversation with the BAR Chief.
Blackwell stated that when the BAR Chief suggested documenting BAR’s concerns, she
said, “That will probably bring the house down.” Blackwell said that she advised the
BAR Chief to keep all his original drafts.

Blackwell acknowledged that on January 19, 2001, they were “trying to get [these
decisions] out the door” prior to the change in Administration. BAR staff remained at
work well into the evening, attempting to complete the requested changes. Blackwell
stated that she also felt compelled to remain late for several reasons including the
potential for conflict between BAR and Tuell. Blackwell stated that she considered
physical confrontations a realistic possibility, expecting someone to “get slapped.”
Blackwell also expressed concern that if she had not been present, BAR staff could
potentially end up with reprimands or disciplinary actions submitted to their personnel
files. She said that any of these actions would have been unwarranted.

BAR staff eventually left the building around 8:00 pm after Tuell advised them
that she would complete the changes. Tuell requested that Blackwell review the final
determination in preparation for submission to the Federal Register. According to
Blackwell, the final product was lacking some obvious analysis and in her opinion, would
not pass judicial scrutiny.

On Monday January 22, 2001, the first working day of the Bush Administration,
the BAR staff discovered that the Summary Under the Criteria, and two of the three
Federal Register Notices for the Duwamish Tribe had not been signed by Anderson. All
of the documents for Nipmuc 69A had been signed by Anderson and date stamped
January 19, 2001. All of the documents for the Duwamish had not. The BAR Chief went

to Deputy Commissioner Blackwell’s office and spoke to _
b about the need to have Anderson sign the
documents. The BAR Chief did not speak directly to Blackwell at that time about the
unsigned documents.
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Once it was brought to _ attention, however, - contacted Anderson and
told him that the documents had not been signed. Anderson agreed to drive to the Main
Interior Building, where - left the building with the documents and presented them
to Anderson. He signed them while sitting in his car outside of the building.
refurned to the office and date-stamped the documents January 19, 2001. The documems
were then returned to BAR.

Deputy Commissioner Blackwell was interviewed three times during the course
of this inquiry. Initially, Blackwell stated that she had no knowledge of when the
documents were signed.

In a second interview, requested by Blackwell, she recalled that the BAR Chief
had advised her of the unsigned documents. Blackwell remembered telling the BAR
Chief that Anderson had clearly intended to sign the documents and therefore, he would
have to come over and sign them. Blackwell said that there was some discussion of how
to date the documents and that she thought they should be dated when they were intended
to have been signed. Blackwell said she was not actually involved in getting the
documents signed, but that she was troubled by the fact that the documents were taken
out of the building. Blackwell explained that she thought it would have been proper for
Anderson to come to MIB, sign the documents, date them according to when they should
have been signed and then make a note explaining the circumstances under which they
were signed. Blackwell stated that since the “Assistant Secretary” (Anderson) had given
clear instruction to issue the decision on the Nipmuc petition, she was acting on those
instructions.

During a third interview, also requested by Blackwell, she said she had been
reviewing the file involving the Nipmuc recognition petition and was troubled that there
was no documentation conceming the manner in which the Federal Register Notices had
been signed by Michael Anderson on January 22, 2001. Blackwell said that she now
recalled analyzing the situation on January 22, 2001, when it was brought to her attention
by the BAR Chief. In her analysis, Blackwell concluded that this was a “nunc pro tunc”
condition (or “signing now for then”) and that the documents could still be signed
because it was clearly Anderson’s intent that they should have been signed. When the
BAR Chief inquired of Blackwell how they could get the file to Anderson, Blackwell
replied that “Anderson needed to come in and sign the documents.” Blackwell said that
she did not direct the BAR Chief to get the documents signed, but agreed that it was clear
that she had authorized it. Blackwell reiterated her concemn that the documents had been
taken out of the building to be signed.

On June 26, 2001, Michael Anderson was interviewed by the OIG at his law
office, Monteau, Pecbles and Crowell, L.L.P. Anderson stated that he was familiar with
the series of critical Boston Globe newspaper articles related to tribal recognition, Indian
gaming and partisan politics. He believed they did not accurately portray his actions
while he was at BIA. Anderson stated that he was initially a proponent of BAR but came
to dislike them as his dealings with them increased. Anderson considered the BAR staff
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as merely "adequate civil servants constituting a mix of good and bad personnel."
Anderson stated, “BAR would write books about tribal acknowledgement rather than
produce just the meat of the regulations.” He defined BAR s role as “an information
gathering body that has overstepped its authority and needs to be put back in check.”
Anderson said that BAR was intrusive, too involved in the decision-making process, and
showed little respect for the policy makers (he and Gover). He described the Solicitor’s
Office as intrusive. Anderson stated that he and Gover had both lost faith in the
Solicitor’s Office. Anderson readily admitted to returning to MIB and signing the
Summary Under the Criteria for the Duwamish Tribe on January 22, 2001, although he
stated that he did not backdate it to January 19, 2001, nor did he advise ﬂ
to do so.

Former Assistant Secretary Gover was interviewed on October 11, 2001, at his
law office at Steptoe & Johnson, in Washington, DC. He stated that he was very
unhappy with two specific aspects of the BAR staff. He believed they took far too long
to arrive at their conclusions and rather than making timely decisions, BAR’s objective
was academic excellence. He was convinced BAR’s goal was to write decisions that
could be defended in an academic environment rather than arriving at conclusions based
upon evidence.

Gover never questioned the accuracy of BAR’s findings, although he did question
the necessity of the volume of information they produced. Gover maintains that the
standard needed to grant an Indian group tribal status should be “the preponderance of
evidence.” Admittedly, he had problems with 25 C.F.R. §§ 83.7 (a)-(g) Mandatory
Criteria for Federal Acknowledgement. Gover thought he could never secure sufficient
backing to have the regulations amended. He chose instead to interpret these regulations
with a more relaxed and accommodating standard than BAR. The two factors that Gover
chose to interpret himself were 25 C.F.R. §§ 83.7 (b) and (c). These two factors deal
specifically with an Indian group existing as a “distinct community” and “maintaining
political influence or authority over its membership as an autonomous entity” from
historical times to the present. Gover said, “From 1870 to 1930, the government did all
they could to disrupt and disturb the American Indian.” He said that because being an
Indian during this time was not popular, most chose to keep a very low profile, making
25 C.F.R. §§ 83.7 (b) and (c) extremely hard to corroborate.

Gover’s interpretation of 25 C.F.R. §§ 83.7 (b) and (c) appears to be the major
area of disagreement between BAR and himself. Gover said, “Tribal recognition was not
intended to be adversarial, but became so0.” Once it became adversarial, it was apparent to
Gover that BAR and the Solicitor's Office (SOL) aligned themselves against his final
decisions. Like Anderson, Gover had problems with the Solicitor’s Office. Gover
accused the SOL of attempting to usurp his decision-making authority.

Gover said that he had authorized the retention of a “recognition consultant” to
review technical reports prepared by BAR and to ensure that BAR’s findings were
consistent with Title 25 C.F.R. Part 83. Loretta Tuell selected the consultant. Ms. Tuell
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was the Director of the Office of American Indian Trust and worked closely with Gover
and Anderson. The consultant traveled to Washington, DC from his home in Louisiana,
doing the majority of his work from a hotel room in Arlington, Virginia.

The BAR and Solicitor’s staff were tronbled by the retention of the consultant.
Although the consultant’s position was never fully explained to BAR or SOL, they
viewed him as a “hired gun” who was retained to offer legal advice and to assist the
Assistant Secretary in rewriting his decisions that were contrary to BAR's
recommendations. Review of the consultant’s role determined that he did not provide
legal counsel but he did critique BAR’s findings for Gover & Anderson.

The BAR staff stated that they had little to no interaction with the consultant.
They were never told what the consultant’s responsibilities were. By his own admission,
the consultant stated that he had very little interaction with the BAR staff or the Assistant
Secretary. The consultant stated that he attended few meetings on tribal recognition and,
instead, received his instructions from Loretta Tuell. The consultant provided Gover with
two written proposals in October 2000 in support of a favorable determination of
acknowledgement for the Duwamish and Chinook Tribes. Gover stated that he used the
consultant’s research as an “authoritarian basis from an expert on Indian law so that he
would have a qualified opinion to oppose BAR's recommendations on petitions for
Federal recognition.”

An inspection of BIA personnel records revealed that the consultant was hired
initially as a “Tribal Recognition Consultant.” Although his appointment changed from a
consultant to a contractor, his assignment remained the same. When the consultant/
contractor was interviewed, he stated that he “possesses an expertise in Indian law and he
is thoroughly and uniquely qualified with the criteria set forth in 25 C.F.R. §§ 83.7 and
83.8.” He supported his self-proclaimed expertise by saying that he successfully
represented the Tunica-Biloxi Tribe of Louisiana when they petitioned BAR for Federal
recognition in 1981.

The consultant worked for DOI from July 31 to September 30, 2000 as a
“consultant;” he worked from November 20, 2000 to January 20, 2001 as a “contractor.”
The terms of his contract provided for payment of $387 per day plus per diem, not to
exceed $22,500. On or about November 20, 2000, he was also awarded $8,500 for his
“exemplary performance as a consultant.”

Loretta Tuell declined a request for an interview related to this investigation.

The conduct of Michael Anderson and M. Sharon Blackwell concerning the
signing of the Acknowledgment package on the Duwamish petition on January 22, 2001,
was presented to the Department of Justice for prosecution under 18 U.S.C. § 912 (False
Impersonation of an Officer or Employee of the United States and Conspiracy to Falsely
Impersonate an Officer or Employee of the United States, respectively). The Department
of Justice declined prosecution against Anderson and Blackwell. Because Blackwell is
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still an employee of the Department, the matter against Blackwell was declined for
prosecution in lieu of administrative action.

2. Contact with Bureau of Indian Affairs by former emplovees

18 U.S.C. § 207 sets forth the statutory restrictions on the conduct of former
officers, employees, and elected officials of the Executive Branch. Depending upon the
type of matter involved and the role of the former employee, the restrictions extend from
one year to permanent. In every instance, however, the prohibited conduct involves the
same criminal intent, by which the former employee “knowingly makes, with the intent
to influence, any communication to or appearance before any officer or employee of any
department [or] agency...in connection with a particular matter...”

A number of contacts involving former Federal (BIA or DOI) employees with
BIA staff were at issue:

The first involved a draft of a proposed letter that was prepared by and faxed from
the law firm of Steptoe & Johnson to Deputy Assistant Secretary for Indian Affairs
Michael Anderson on May 22, 2000. The draft letter was to New York State Governor
George Pataki from Assistant Secretary Gover. The letter outlined a plan to substitute the
Cayuga Nation of Indians for the St. Regis Mohawks as partners with the Catskill
Development Corporation. The letter was drafted approximately thirty-eight days after
the St. Regis Mohawks had entered into an agreement with Park Place Entertainment
Corporation, thus negating their contract with Catskill Development Corporation to build
a casino at Monticello Raceway in Monticello, New York. Steptoe & Johnson
represented the Cayuga Nation of Indians, and the attomey from whom the letter came
was a former Department of the Interior official.

The second contact at issue was the telephonic contact made by former Acting
Assistant Secretary Michael Anderson to 2 DOI Office of Indian Gaming Management
(OIGM) Director on March 22, 2001, in which Anderson provided a “heads up” that he
would be requesting a future meeting to discuss Mohawk gaming matters. The OIGM
Director recalled that the phone call lasted less than one minute. He could not recall
whether or not Anderson identified who he represented.

While these incidents of contact might otherwise be in violation of 18 U.S.C. §
207, the provisions of 25 U.S.C. § 450i(j) -~ Retention of federal employee coverage,
rights and benefits by employees of tribal organizations -- authorize a former officer or
employee of a Federal agency to represent an Indian tribe, notwithstanding any
provisions of 18 U.S.C.§ 207 to the contrary (emphasis added).

The third incident of contact occurred between Hilda Manuel and BAR
employees. Manuel had been the Deputy Commissioner for Indian Affairs at BIA until
April 2000, when she went to work for Steptoe & Johnson. On August 4, 2000, Manuel
contacted a cultural anthropologist at BAR requesting copies of the acknowledgment
petition for the Mashpee Wampanoag Indians. When Manuel first called, she did not
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identify herself. The cultural anthropologist thought, by the tone of the conversation, that
she was dealing with a BIA superior. The anthropologist said that Manuel demanded an
immediate response and made it clear that any delay would not be accepted. Manuel later
identified herself as “Hilda” and then asked, “Do you know who [ am?”

Finally, on September 28, 2000, Manuel and another Steptoe & Johnson attorney,
the former DOI official, met with Assistant Secretary Gover to propose a “pilot project”
to outsource the review and analysis of material submitted by petitioning groups to
support their claims for Federal acknowledgement. A contractor would replace BAR and
would be selected and compensated by the petitioning group. Manuel made it clear that
she wanted the Mashpee Wampanoag Indians to be the first pilot project group. The
proposal was the subject of subsequent meetings, without Manuel being present, but was
never implemented.

The Mashpee Wampanoag Indians are not a Federally acknowledged tribe and
therefore, representation of these Indians does not fall under the exceptions of 25 U.S.C.
§ 450i(j). Therefore, this last matter was presented to the United States Attomey’s
Office, District of Columbia, for prosecution under 18 U.S.C. § 207. Prosecution was
declined.

3. Anderson’s ruling on video slot machines in Florida

On January 19, 2001, Acting Assistant Secretary for Indian Affairs Michael
Anderson issued a letter to James Billie, former Chairman of the Seminole Indian Tribe
and to Billy Cypress, Chairman of the Miccosukee Tribe (both tribes are located in
Florida). Anderson’s letters addressed the issue of Indian gaming in the State of Florida
and affirmed the National Indian Gaming Commission Chairman’s approval of the
ordinance for “electronic pull-tab machines” in the Seminole casinos.

Three classes of gaming are defined in 25 U.S.C. § 2703 and 25 C.F.R. Part 502.
Class I gaming is not regulated by the NIGC. Class II gaming requires the approval of
the Chairman, Class 11l gaming must be approved by the Chairman, be permitted by the
State in which it is located, and be conducted in conformance with a Tribal-State
compact.

As Acting Assistant Secretary, Anderson confirmed the finding of the NIGC
Chairman that “electronic pull-tab machines” were Class II gaming devices, permissible
in the State of Florida, when he signed off on the ruling that had been prepared by career
employees in the Office of Indian Gaming Management. Because Class 11 gaming
requires only the approval of the Chairman, Anderson’s decision served as authorization
for the Seminole and Miccosukee Tribes to engage in “electronic pull-tab machines”
gaming.

The Florida State Attorney General vehemently disagreed with this decision,

claiming that “electronic pull-tab machines” are more similar to slot machines and should
fall under Class III gaming restrictions. The State of Florida prohibits Class III gaming.

10
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On June 29, 2001, however, Deputy Assistant Secretary for Indian Affairs
McDivitt, issued letters to the Seminole and Miccosukee Tribes of Florida withdrawing
the Anderson decision of January 19, 2001. The McDivitt letters were issued to allow the
Solicitor and Assistant Secretary an opportunity to “evaluate the important issues” in
dispute as a result of Anderson’s January 19, 2001 letters.

4. Management Contract Review by NIGC

Management Contracts vs. Consulting Agreements

In 1988 the Indian Gaming Regulatory Act established the National Indian
Gaming Commission to regulate gaming activities on Indian lands for the purpose of
shielding Indian tribes from organized crime and other corrupting influences, to ensure
that Indian tribes are the primary beneficiaries of gaming revenue, and to assure that
gaming is conducted fairly and honestly by both operators and players. Among other
responsibilities, the NIGC is responsible for reviewing and approving management
contracts between the Indian tribes and management companies to ensure that the
statutory provisions of the IGRA are met.

The NIGC identified two ways in which an Indian tribe may enter into a business
arrangement with a management company. The first is a “management contract” that
calls for the contracting company to be responsible for the “operations and management”
of a gaming activity. Management contracts are subject to review and approval by the
NIGC Chairman pursuant to 25 U.S.C. § 2710 (d)(9) and 2711. The NIGC reviews the
management company as well as the terms of the contract to ensure, among other things,
that the fee does not exceed the 30% statutory cap, without justification. The Chairman of
the NIGC has the authority to raise this cap to 40% if the financial projections and capital
investments allow him to do so. The NIGC takes approximately two years to complete
this process and authorize a management contract.

According to NIGC, the second way a tribe might enter into an agreement with a
management company is by way of a “consulting agreement.” In a consulting agreement,
the tribe retains the responsibility for day-to-day operations, and the management
company provides agreed-upon services. By its own interpretation, NIGC has
determined that consulting agreements do not fall within its jurisdiction for approval.
Consulting agreements are free from NIGC oversight, and thus are preferred by the tribes
because they allow casinos to become operational without the two-year wait required by
the management contract.

The NIGC stated that, as of June 2001, there were 332 Indian gaming operations
in the United States which vary in size from local firehouse style bingo operations to
full-scale Las Vegas-quality casinos. Of the 332 gaming operations, only 31 are
operating under management contracts approved by NIGC since its creation in 1993.
(Although the NIGC was established by statute in 1988, it did not become operational
until its regulations were published in 1993.) The remainder operate with consulting
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agreements or without outside entities, and thus, do not fall under the regulatory and
enforcement provisions of the NIGC.

If the NIGC determines that a partnership between a tribe and management
company is based upon a consulting agreement, NIGC relinquishes oversight to the
Office of Indian Gaming Management. If the agreement exceeds seven years, the OIGM
will review it only in order to determine whether or not it is in the best interest of the
tribe. If the agreement is for less than seven years, OIGM does not review it at all.

Consulting agreements require neither background checks on the business
partners nor compliance with the National Environmental Policy Act INEPA). These
agreements have proven to be more lucrative, allowing the business parters to be
compensated at a rate greater than 40% and, at the same time, freeing them from NIGC
oversight.

Management Contract with Fees Exceeding 30% Statutory Cap

The contract between the Mohegan Tribe of Indians of Connecticut and Trading
Cove Associates had been highlighted in one of the Boston Globe articles. This
September 1995 contract contained terms that called for 40% of net revenues to be paid
to TCA over seven years. The terms of the contract had been approved by then-
Chairman of NIGC, Harold Monteau.

Two NIGC Commissioners believed that the terms of this contract, which had
been negotiated by the Chairman, were not in compliance with the Indian Gaming
Regulatory Act. The two Commissioners felt so strongly about this issue that they
documented their objections in a memorandum dated September 28, 1995, in which they
alleged that “the Chairman made a premature determination on the terms of the
agreemnent contrary to staff concerns and many of the contract terms were negotiated
privately...without participation by staff or fellow Commissioners and therefore we
believe that this management agreement should not be approved.” In spite of the two
Commissioner’s objections, Monteau approved the contract on September 29, 1995.

In February 1998 the Mohegan Tribal Gaming Authority, representing the
Mohegan Tribe of Indians of Connecticut, and TCA entered into a Relinquishment
Agreement that terminated the prior Management Contract, as well as an existing Hotel
Management Agreement. The Relinquishment Agreement provided that the Mohegan
Tribal Gaming Authority would assume management of their casino and TCA would
receive 5 % of gross revenues over fifteen years for termination of its rights under the
previous agreements and for an expansion project TCA would develop under a separate
Development Agreement. For this Development Agreement the Mohegan Tribal Gaming
Authority agreed to pay TCA a $14 million fee. Both the Relinquishment and
Development Services Agreements were submitted to NIGC for a determination.

On March 20, 1998, the NIGC Contract Division determined that both of these

Agreements required NIGC approval. They considered the Relinquishment Agreement
to be an amendment to the Management Contract with changes to the financial

12
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compensation and term of contract to be awarded to TCA. Based on the Tribe’s financial
statements for the first fiscal year, when NIGC calculated the amount to be paid to TCA
under the Relinquishment Agreement, it was found that it clearly exceeded the 40% cap.
As a result, the Contract Division determined that the terms of the amended the
Management Contract did not comply with IGRA and NIGC regulations.

Contrary to the Contract Division’s determination, the NIGC Deputy General
Counsel ruled on May 15, 1998 that the Relinquishment Agreement effectively
eliminates all management controls by the contractor, and therefore, does not require
approval by NIGC. Agreeing with the Contract Division on one issue, however, the
Deputy General Counsel concluded that the “amount of money to be paid to TCA was
egregious.”

5. Anderson’s letter on St. Regis Mohawk Tribal Court Authority

Since 1820, the St. Regis Mohawks had been governed by a three chief system of
government, Elections were held in June 1995 and a new Constitutional Government
was elected by the narrow margin of 50.9%. The Mohawk's Tribal Constitution requires
a majority (51%) of the vote. A year later, the three chiefs attempted to have the newly
elected Constitutional Government abolished. For several years, BIA continued to
recognize the ruling Constitutional Government in spite of the protests from the three
chiefs. The Constitutional Government remained the recognized governing body of the
St. Regis Mohawks until September 1999 when U.S. District Court Judge Kotelly ruled
that 50.9% did not meet the required 51% majority as set forth in the Tribal Constitution.
The U.S. Government did not appeal the District Court's decision.

After the elections in 1995, while the St. Regis Mohawks sought to establish a
solid representative government, they also negotiated to bring casino gaming to
Monticello Raceway in the Catskill Region of New York. In July 1996, the
Constitutional Government signed a contract with the Catskill Development Corporation
(Catskill) to build a casino at Monticello Race Track. Catskill, aware that the Mohawks
were re-establishing their government, entered into 2 Memorandum of Understanding
with both tribal government factions in order to validate the existing contract.

Subsequent to the District Court’s decision, the three chiefs regained control of
the tribal government. A BIA field representative issued a letter on February 4, 2000,
recognizing the three chief system of government. In April of 2000, the three chiefs
government entered into a new casino development arrangement with Park Place
Entertainment (Park Place), negating the existing contract with Catskill. Shortly after
agreeing to partner with Park Place, the Mohawk leadership grew suspicious of what they
believed were unnecessary delays. Park Place owns casinos in Atlantic City, New Jersey,
and the tribal leaders suspected they were delaying their casino project in order to
continue the profitability of their other operations. A $12 billion suit was filed by the
Mohawks against Park Place charging fraudulent intent on the part of Park Place to
develop a casino. The U.S. District Court returned it to the Tribal Court to be decided.
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In March 2001, a $1.8 billion award was handed down to the plaintiffs. Park Place
Entertainment appealed the award.

Following a September 2000 visit to the St. Regis Mohawk Akwcsasne
Reservation, Michael Anderson issued another letter recognizing the Chiefs elected under
the Tribe’s traditional government. Anderson went on to say: “Since you have
determined the “constitutional faction™ and its court system are without any legitimate
authority, the Bureau of Indian Affairs shall disregard any issuance by that “court” of any
summons, appearance notices, suits, etc.” Although the letter was printed on official
letterhead, and signed by Michael Anderson, a “sumame” copy of the letter could not be
found. The surname copy indicates who reviewed the letter prior to its issuance and
confirms that the letter was issued using appropriate procedures.

This letter garnered the interest of the attorneys representing Park Place who have
used it as a cornerstone in defense of their appeal. The basis for their appeal is that if
BIA does not recognize the judicial system approving the $1.8 billion award, then it is
invalid. The lawsuit has been transferred to the Second Circuit Court of Appeals.

Conclusion

1. While the circumstances surrounding the six tribal recognition petitions were
highly unusual, each of the recognition decisions has been reconsidered by the
current Administration before continuing with the regulatory decision-making
process. The Department of Justice declined prosecution against Anderson and
Blackwell. Because Blackwell is still an employee of the Department,
administrative action should be considered against her and _ for
their respective roles in this matter.

2. While the statute clearly allows former BIA employees to represent Federally
recognized tribes immediately upon departure from govemnment, the Department
should provide departing BIA employees with a standard briefing that clearly
explains the exemption of 25 U.S.C. § 450i (j) and the departing employee’s
obligation to notify the Departiment of any personal and substantial involvement
in any matter they might participate in post-employment.

3. Because Michael Anderson’s decision concering “electronic pull-tab machine”
gaming activities of the Seminole tribes was rescinded to allow the present
Administration the time to re-evaluate the decision, the issue has effectively been
rendered moot.

4. The determination by the NIGC that it is without authority to review “consulting
agreements” between tribes and gaming operation consultants precludes effective
oversight by NIGC of the majority of Indian gaming operations. If the
Department wishes to enhance this oversight function, or if Congress wishes to
extend the oversight to all gaming operations, legislative action should be
considered.
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5. The letter from former Acting Assistant Secretary Michael Anderson affirmed the
results of a Federal District Court ruling that effectively terminated recognition of
the Constitutional Government of the St. Regis Mohawk Tribe. The legal
significance of the letter will likely be determined in Federal court.
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Easterns: Policy
similar to Nazis’

. North Stoningten — The Eastern Pequots on Tuesday
night demanded the towns of Ledyard, Preston and North
Stonington repudiate a historian's criticat repor: about
their tribe, saying the towns are following a policy aimed.
at destroying the tribe. .

The tribe bases much of its ancesiry on Tamer Brushel,
who died in 1915. But the historian hired by the towns says

- there i noevidence that she is an Indian.

“It is the height of arrogance and Qeceitfulness for the
town governments to pay so-called objective experts to un-
do history and hide your true intentions behind the doors
of attarney-client secrecy while you atiempt to complete
the extinction of the Eastern Pequot Indians ...,” said
Tribal Councilor Lawrence E. Wilson III before an audi-
ence that included 40 tribal members. i

“Even if you maintain that the intent was to protect the
interests of the towns, the effect of your policy is to carry
out the demise of an American Indian tribe in order-to
find-a final solution to the sometimes difficult issues be-

’ See ERNS page A4
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Easterns dispute historian’s report

From A1

tween state and tribal governments.
Such a policy seeks to facilitate the dis-
appearance of the Eastern Peguot Na-
tion as surely as the Nazi policy regard-
ing the ultimate disappearance of the
Jewish Nation. This cannot be accept-
able to the people.of Connecticut nor
shquld it be acceptable policy in any
state,” Wilson said,

- The comments by Wilson and Tribal
Chairwoman Mary Sebastian and trib-
al member Heather Clinton marked the
tribe’s first response to James Lynch’s
reports. The Easterns and the Pau-
catnck Bastern Pequots have filed sepa-
rate applications for federal recogni-
tioh, which are being reviewed by the
Bureau of Indian Affairs. If eiter
tribe is recognized, they become eligi-

. blefor federal berefits and the right to-

negotiate a state compact that could
lead to a casino. The latter prospect
alarms many town residents.

- In his report, Lynch says the East-
erns' rely only.on Brushelfor their link
to the historic Pequots. Lynch has writ-
ten that there is no evidence that
Brishel was Indian and that she wasn't
listed on tribal rolis for 78 years. He al-
so wrate that Brushel did not have a
continuous relationship with other
people who lived on the reservation,
something that 2 tribe must have to be
federally recognized.

After the Easterns left the meeting,
First Selectman Nickolas H. Mullane I
said he is comfortable with the tovms’
policies, adding they have received
sound legal advice and have yet to for-

- mally take a position on either tribes*

applications. Selectman William Peter-

_son wanted to know what specifically

was wrong with Lynch's report, adding
the BIA has not turned over recogni-
tion documents requested maonths ago
by the towns. .

Selectman Mac Turner said he was
gldd the tribe met in a public meeting
with the board.

In his remarks, Wilson said he did
ot think that most of the region's tax-
payers would support the policy fol-
lowed by the three towns, saying the
towns were able to mask their “truena-
ture” by a legal exemption to open gov-
ernment ldws. He also dermanded that
the towns apaiogize to his tribe, as well
as the Mashantucket Pequots, for the
“false and defamatory” statements
made by Lynch. Hesaid that Congress,
as recently as 1984, recognized that

there were some people who were stil
related to the “historic Peguot tribe.

Tribal Chairwoman Mary Sebastia
said that the tribe had not responded
the reports earlier because they consic
ered it preposterous. Sebastian als
said that while her tribe sough! a rels
tionship with the towns based onre
spect, selectmen did not return th
same respect to her tribe.




Paucatucks’ bid

to bypass BIA~*

for recognition
fails in Congress

Mashantuckets, who back rival
Eastern Pequots, opposed effort

Worth Stopington — The Paucatuck Eastern.
Pequats waged 2 monthiong campaign to win
federal ‘ecognition from Congress before
those plang collapsed Tuesday after being op-
posed by high-rankirig fedaral officials and the
Maghantucket Pequats.

The decision to seek congressional recogni-
tion of their tribal statns was hlocked before it
was included in a 4,000-page spending plan be-
ing considered by the U.S. Senate. The tribe
has tothe Burean of Indian Affairs for
federal recognition, but that wouldn’t have
‘been needed if Congress had granted its ap-

proval .

The deciston to seek congressional recogni-
1o tribal spokesman Jim McCarthy M
emphasizad:

‘The riva] Eastern Pequots, who share a
North Stonington reservation with the Pau-
catiteks, have also applied for federal recogni-
tlon with the BIA. The Easterns believe the
Paucatucks are a spiinter group that has left
thelr tribe, but the Paucatucks deny
ation with the Easterns, McCarthy sald the

Easterns’ petition has made it more difficult
for the Paucatucks to ba recognized by the

3 "WhenyouhavezgraupubmuasmeSe-

izac that the Paucatucks bellsve inthe ..
-BIA process. .

any afili-.
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From AL
Wilson said the Mashantuckets

and some federal officials were re-

sponsible for blocking the Pau-
catucks’ bid in Congress. Wilsen
thanked the Ct

tuckets played akey role in stopping
the Paucatucks. The Mashantuckets
have ehdorsed the Easterns’ petition
and taken sut advertisements in the
New Yori Times and other newspa-
pers pre irning their support of

the Senate-Indian Affairs Commit-
tge, the House Natural Resources
@ommittee, the House Indian Cau-
aus, Senate Minurity Leader Thomas
A. Daschle and Assistant Secretary
df the Interior Kevin Gover,

« “We are very encouraged and ap-
freciate the pmz:ess works the way it
i% supposed to,” Wilson said.

* McCarthy also said the Mashan-

their application
“It's very clear that the Mashan-
tuckets have a powerful and influen-
tal Jobbying group,” McCarthy said.
A Mashantucket spokesman said
- Thursday that if the Paucatucks
want to raise issues with tribai lead-
ers, they should contact them direct-
Iy

Congress recognized the Mashan-

tucket Pequoti in 1983. McCarthy
said that legislation criginally would

A aide to US. Rep. Sam Gejden-
son, D-2nd District, said Gejdenson

have recognized both the Mashan- doesn't recall the Paucatucks being
tuckets and the Pattcatueks, partof the eriginal bill,

“The Paucatucks were mysteri- Labbying to pass legislation ta rec-
ously omitted from the bill when it ognize the Paucatucks began about a

got to the final passage,” he said. He
said that the committee notes at-
tached to that bill say that the Pau-
catucks were no longer in existence,
Though that is not true, McCarthy
said the reference shows that “there
was an effort made to exclude the
Paucatucks who were well known
and existed right next door to the
Mashantuckets.”

would have been attached to the ap-
propriations bill and that other sena-
tors also backed the idea. He later
said that while the Paucatucks’ rep-
resentatives had the “impression”
MeCain backed their plan, he never
officially did so. He didn’t nienm'y
the gther supporters.

A McCain aide said Thursday that
MeCain was first approached a year
ago “by someone he wusted” onbe-
half of the Paucatucks. The lobbyist
told McCain that the Pancatucks
should hﬁve heen recogized at the

month age whe the tribe’s represen-
1atives contacted U.S. Sen. John Mc-
Cain, R-Ariz., aformer chairman of
the U.8. Senate Indian Affairs Com-
mittee. McCain was homored at a
Paucatuck powwow last year, even
though he did not attend the fune-
ton.

McCarthy criginally said McCain
was the sponsor of the rider that

A Ge:denson aide said, the qen:
gressman’s office became awares
the provision Monday after
told about it by the Mashanif
The aide described Gejdenson as
vormg the BLA process.

°| ate Committee on Indian Affa
' said tribes bhave been r
through an act of Congress. Hot
ex, the way the Paucatuck Eastersi,
Pequots wentabout it was unusta]

she said.
“I can’t recall there evér hav g
beenamhemcogn]zedss part of *

‘tastian family trying to co-opt your his-
tory, clalm your hqritage and muddy the wa;

Cain was apprcached again last
month and asked to support & De

ions bill,” she said.
may have happened, but [ have b
hers 17 years and I don't ever: rvcﬂl.,

tets as mich 23 possible, of course it
re difficult * McCarthy said. “One thing it of th Interior appropria- thatt
mntdnnalthmtmdedthetﬂbeswnﬁ- tmn#.batwouldmclude n 2ell and Charles P }iumgeil.
dencs at all. The Paucatuck tribe is enormons- of fhié Pancatucks. iy deputy chief of staff for the; Molie}
Iy confident, certainly about the validity and . ‘The ide said the senator wass: gan Indlans, said in recent yeirs
the merits of thelr petition. . pathetic but neutral on the issue, Congress has typically deiertetttn'
Lawrence B. Wilson III, the Easterns’ chief dmmtagmewswmorthe rider, the the BIA to determine what If
executive officer of tribal recognition, critl- aide sai should be recognized.
cized the Paucatucks for attempting to” cir- The axde said McCain had bee“ At North Stonington Town, }rgu)
cuzmvent the acknowledgment pmcestzs V‘\:l; told the i First N e
son said the Easterns want to assure the p delegation and other senatdrs Hid. sald the Board of Selectmen would”
lic that they will continue to work through the hacked the idea, In fact, the aide saigd; discuss the matter Tuesday night He
BIA intheir quest for recognition. the BIA and US. Sen., Beil withield comment antil then.
See page AS Nij Campbell both mon@? Town officials have been pleas
‘opposed the matter and the Corinect by promises by both groups ok

cut delegation was unaware of 1.7

them posted about the progress, Sﬂf !
their applications. McCarthy said]
didm't think the promise was brokas
He said therush of a final Congres:
sional vote before adjourament, as
wellas the aribe’s participation in a
national Indian conference, madg-it,
i difficult to discuss the sltuatmxp
| more openly
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Paucatuck
bid ruffles
‘feathers

M An attempt to attach
the tribe’s federal
recogaition to the
national spending bill
is thwarted

By MATT SHELEY
Norwwh Btdletm

NORTH Sl'ONlNGTON—-TEePau.
catuck Eastern Pequot Indian tribe’s
bid to circumvent the federal recog
nition process this:-week and gais
. tribal status by sliding legislation
through Congress raised more thag

a few eyebrows locaily.
The move not only upset the
Eastern Pequot Indians, wha shar§
a 22¢-acre reservation in town wit
the Paucatucks, it may have unse§
tled the tribe’s relations with towy
-leaders and the Bureau of Indian AR
fairs, the federal agency that typi
cally. deten-mrs a mhe’s fedmal sta

tus.

“Lwas aka:mkazeruntha&ma'
have burned everybridge they ever
had,” sdid Patty Marks, alawyerﬁo"
the Eastern Pequots:

Not 50, a Paneatuck spokesman
said Thursday
“Itwasa sh.m slim chance, but

s folt pry

b

the they’
miss if they didet ook into'it,” szui}
Jim - McCarthy, - Paucatu&
spokesman. “An actaf
always been a route that's avadabla
and it doesn’t undérmine our.com:
mitment to the BIA. From what wq
hear, the BIA s not disgruntle :

Both tribes are waiting for thé
BIA to rule’'on théir separate applL
catiohs for federal recognition: If they
are recogriized, their tribal !andswiﬂ
be put into trust and exempt from
taxation and zoning regulations!
They could alsa negotiate a casing
compact with the state government:

The petitions are being consid:
ered simultaneously, and a decls.lon
is expected within months.-

The Eastern Pequots have 647

See PAUCATUCKS, AS

- the opportunity is

: sa:dthehlamemr.hemnemm
pmwxdenxwmdsRaorlCasi-v

[ unanduneofthestatesmﬁe -

*allyreco
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‘ Paucatucks

FROM A1
‘members. The Paucatucks have 150
members.

The Paucatucks’ lobhyists asked
Sen. John McCain, tl:l-m andoth-
er legislators about the possibility of
attaching a rider, ora.meudment, to
animmense $520 billion hill
passed by the Senate on Wednesday
that would grant their recognitian.

McCam,thefonnﬂchamano{
the Senate Indian Affairs Committee,

rebuffed the move, althoughhe said’

hewouldnot oppose the Paitcatucks’
" As word of the Papcatiicls effgrt

staffs
were 52 saxd tobe upset bemuse the

cmal
rewgmhnn
E;astemPequot]eaderMaxySe—

desperation,” Sebastian said in a
statement.
'lbwnleada.smNoﬁhSmnmgtm

were quiet ont the issue; saying they -

Jnew little about the matter- "and wahi-

edmore time forresearch, ..
But Preston First Selectman

BobertCongdonsaxﬂhewasmd,er

wepe

- going to stick with theBlAprms

the BIA process,” Congdan sasd.

.“They even talked about some other

nibaandﬂ:argmgﬂlruugxﬂ:eleg-
islative process.”
While he sa:dmemarenoplans

mﬂ)ewoxts,McCarﬂvsaxdthePau—

thel

"Tbe Mashanhickets” bbbymggf-

int Waghington are high-pow-
ered,” McCarr.by said. “We're tqld
they piztup a veryvigorcus fight to fry
to deny the Paucatucks ]ushce
through legislation.” o

Process.
“It’ssadtnseethrslast—gzspadof .

Recently, the Mashantuckets
mjéed forthe unification of the two
tribes in a letter to Secretary of the
Deputmtmt of the Interior Bruce

’!'he Hartford Caurant reported
Mashaniuckets p

' Tiomsday tatthe

only oppased the Paucatuck effort bt

" ‘made their feelings known to the B,
: whxchwasaheadyawareofamian—

mabwt'hemm ane
North Stonington First Seléctmam
‘Nicholas Mullane saidthe town Bas

‘ssz,oot)manaccmmtfortha“rWas}

QC based atforneys toge

o semdx tribes’ appiications. When
* they come across, a-situation that
, might affect North Stonington, tiey

contact town officials, who then de-

: adehowtapmgm&
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STATEMENT OF
CHIEF JAMES A. CUNHA, JR.
ON BEHALF OF
THE PAUCATUCK EASTERN PEQUOT TRIBAL NATION

ON S. 1392, A BILL TO ESTABLISH PROCEDURES FOR THE BUREAU OF INDIAN
AFFAIRS OF THE DEPARTMENT OF THE INTERIOR WITH RESPECT TO TRIBAL
RECOGNITION

AND

S.1393, A BILL TO PROVIDE GRANTS TO ENSURE FULL AND FAIR
PARTICIPATION IN CERTAIN DECISION MAKING PROCESSES AT THE BUREAU
OF INDIAN AFFAIRS

Submitted to the Senate Committee on Indian Affairs

September 19, 2002
Introduction

Mr. Chairman and Members of the Committee:

My name is James A. Cunha, Jr. I am a traditional Chief of our Tribe and the elected
Treasurer of our Tribal Council.

[ am submitting this statement on behalf of the Paucatuck Eastern Pequot Tribal Nation
of North Stonington, CT. Our petition is #113 in the federal acknowledgment process before the
Bureau of Indian Affairs, Branch of Acknowledgment and Research.

The Paucatuck Eastern Pequot Tribe wishes to thank the Committee for holding this
hearing to consider improvements that are needed in the federal acknowledgment process. We
appreciate the leadership and hard work of Chairman Inouye and Vice Chairman Campbell on
these and other issues. With regard to the process for federal acknowledgement of an Indian
tribe we are particularly mindful that this Committee has held hearings on this issue since 1986
and that legislation to reform the process has been before the Committee in every Congress since
1986.
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The Paucatuck Eastern Pequot Tribe and Our Petition

The Paucatuck Eastern Pequot Tribal Nation has 150 members and a 224-acre reservation
in North Stonington, CT. The reservation was established in 1683 and is known as the Lantern
Hill Reservation. Historically, however, the Tribe occupied and controlled a much larger land
area in what is now southeastern Connecticut. Our Tribe and our reservation have been
continuously recognized by the Colony and the State of Connecticut. The Tribe has been known
by a number of names over the years: Stonington Pequots, North Stonington Pequots, Eastern
Pequots and Paucatuck Eastern Pequot. At all times, the Tribe’s leaders have been recognized as
chiefs by the State of Connecticut and by other New England tribes. All of the current members
of the Paucatuck Eastern Pequot Tribe descend from the historic tribe through three individuals
who were members of the Tribe and resided on the North Stonington Reservation in the 19th
century.

As this Committee knows, in 1978, a formal administrative process was established
within the Department of the Interior for tribes to petition the federal government to be
acknowledged as an Indian tribe eligible for the benefits and services accorded all federally
recognized tribes. Members of our Tribe have been working to achieve federal recognition since
the 1970s, gathering information and documentation about our Tribe in order to present our case.
As is required under the regulations, the Paucatuck Eastern Pequot Tribe sent a letter of intent to
submit a petition to the Branch of Acknowledgment and Research (BAR) in 1989. The Tribe
submitted an extensively documented petition in 1994, and submitted additional supplemental
documentation in 1996. This material includes historical, anthropological and genealogical data
and documents; newspaper and other articles written over many decades which talk about the
Paucatuck Eastern Pequot; oral histories of tribal members; information about the Paucatuck
Eastern Pequot’s tribal council meetings, governing documents and membership criteria; and
descriptions of tribal activities and events, and issues in which Paucatuck tribal leaders have
been active both historically and to the present.

On April 2, 1998, the petition of the Paucatuck Eastern Pequot Tribe was placed on
“active consideration.” On March 24, 2000, Assistant Secretary for Indian Affairs Kevin Gover
signed a positive Proposed Finding, recommending that the United States affirm that a
government-to-government relationship exists between the federal government and the Tribe.
The Proposed Finding noted several areas under criteria b and where the petition did not present
sufficient evidence. It also said that our petition, along with that for Petitioner #35, the Eastern
Pequot Tribe, met all of the criteria up to the year 1973. After that year, the evidence was not
clear as to whether there was one tribe, two tribes or no tribe under the criteria. The Assistant
Secretary specifically stated that the Department would make a decision on that issue in the Final
Determination.

On January 19, 2001, the State of Connecticut and the Towns of North Stonington,
Ledyard and Preston, filed suit against the Department of the Interior in the federal district court
for Connecticut (Connecticut vs. Interior). Among other things, the plaintiffs sought the
unprecedented remedy of having the federal court direct the Bureau of Indian Affairs to set aside
the Proposed Finding, and of forcing the Paucatuck Eastern Pequot Tribe back to the start of the
acknowledgment process.
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The Tribe sought to intervene in the litigation. On March 27, 2001, Judge Covello issued
an order acknowledging the right of the Paucatuck Eastern Pequot Tribe to intervene in the
litigation as a matter of right based on the implications of the case for our rights and interests.

On March 30, 2001, Judge Covello entered a scheduling order in the case, which set out a
schedule for the completion of the consideration of our petition. The scheduling order called on
the BIA to comply with all FOIA requests filed under federal and state law by the parties to the
litigation by May 4, 2001. This deadline was met. By August 2, 2001, all interested parties and
the petitioners submitted to the BIA their comments on the March 24, 2000, Proposed Findings.
By September 4, 2001, the petitioners submitted their responses to the comments on the
Proposed Finding to the BIA. On October 4, 2001, the BIA commenced consideration of all of
the evidence before it on the petitions, and on October 25, 2001, the BIA requested that Judge
Covello extend the date for the issuance of a Final Determination from December 4, 2001 to
June 4, 2002. The Paucatuck Eastern Pequot Tribe supported the BIA’s request for additional
time to review the evidence and prepare the Final Determination. Judge Covello granted the
BIA’s request. The BIA subsequently advised the court that it would need an additional 20 days
for the completion of the Final Determination documents.

The Final Determinations were issued on June 24, 2002 and were published in the
Federal Register on July 1, 2002. The Final Determinations concluded the evidence submitted
by each petitioner was sufficient to show that one tribe, composed of both petitioners, met all of
the criteria for recognition. Accordingly, the Assistant Secretary acknowledged the existence of
the Historic Eastern Pequot Tribe. The Final Determinations will become effective on
September 30, 2002 if no appeals are filed. However, Attorney General Blumenthal and the
Towns of Ledyard and North Stonington have announced their intention to file an appeal prior to
September 30", The litigation in the Federal District Court for Connecticut is still pending.

S. 1392 and S. 1393

We commend Senator Dodd for his interest in improving the acknowledgment process.
We support those provisions of S. 1392 that would authorize a significant increase in
appropriations for the operations of the BAR. We also support the idea of codifying the
regulations that govern the acknowledgment process. S. 1392 appears to include some of those
regulations and to omit others. It also omits several definitions that are part of the regulations
and that are essential to applying the seven mandatory criteria. It is not clear why the bill is
written in this fashion, but we believe that it should not be enacted as introduced because doing
s0 is very likely to cause confusion and delay in a process that is already too lengthy.

With regard to S. 1393, we agree with the Department of the Interior that the bill may
very well lead to conflicts of interest for the Department as it is called upon to decide who will
receive grant funds with respect to any particular petition at the same time that the Secretary will
be called upon to make decisions on the merits of those petitions.
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The GAO Report

We would like to address several issues which the General Accounting Office raised in
their November, 2001, report entitled “Improvements Needed in Tribal Recognition Process,” as
well as their September 17, 2002 testimony before this Committee, which is based on that report.

-- Increased Funding: We strongly concur with the GAO in its acknowledgment that the
recognition process is hindered by limited resources. The 2001 report noted that the workload of
BAR staff in reviewing and evaluating petitions has increased, along with their responsibilities to
handle administrative duties, but funding for and staffing of that office has decreased.

Last year, the Paucatuck Eastern Pequot Tribal Nation submitted testimony to the House
and Senate Interior Appropriations Subcommittees, regarding FY 2002 appropriations for the
Bureau of Indian Affairs. We urged Congress’ favorable consideration of increased funding in
FY 2002 for the Branch of Acknowledgment and Research. We asked that funding be increased
from $900,000 in FY 2001 to a level sufficient to provide BAR with at least three full research
teams (historian, genealogist and anthropologist).

We know firsthand how understaffed BAR is. One of our Tribe’s great frustrations in the
acknowledgment process, even when we were under “active consideration,” was that there was
no or minimal communication from the BAR. There is little or no opportunity for dialogue
between the petitioner and the BAR, even to get a status report on where BAR is in the process
of their review, or when certain materials we had requested under the Freedom of Information
Act might be made available to us. When we raised this concern with the BAR, staff told us they
are too shorthanded to respond to petitioner inquiries. We learned that when the BAR receives
requests for documents under FOIA and similar inquiries, staff must stop the research and
analysis they are conducting in order to make photocopies or to review and redact documents
before they can be copied.

The lack of adequate resources directly affects the timeliness and quality of the decisions
made by the BAR staff. We began to gather the documentation for our petition during the
1970’s. The process was slow because we lacked the funds to hire the anthropologists, historians
and genealogists who usually prepare documented petitions. We filed our letter of intent to file a
petition in 1989 after being urged to do so by BAR staff. It took us until 1993 to gather all of the
information necessary to submit our documented petition. At that time, the BAR was operating
with three full research teams and they were able to provide us with a “technical assistance”
letter in about six months. To our knowledge, that was the last year that the BAR was fully
staffed by three research teams. In 1996 we filed the documentation called for in the technical
assistance letter and were placed in the status of those petitioners who were ready and awaiting
active consideration.

In April of 1998, we were placed on active status. We asked the BAR staff if they
needed any additional documentation and were told not to file anything because they had all of
the information needed. Under the regulations, the BAR staff and the Assistant Secretary had a
year to issue a Proposed Finding. It took an additional year for the Proposed Finding to be
issued. After the Proposed Finding was issued, Attorney General Blumenthal requested that the
BAR staff conduct an on-the-record technical assistance meeting to explain the Proposed
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Finding. At the technical assistance meeting in August of 2000 the BAR staff stated for the
record that they had not been provided adequate time to review the documentation for our
petition prior to recommending that the Assistant Secretary issue a negative Proposed Finding.
They attributed the lack of time to the need to comply with then Assistant Secretary Gover’s
February 11, 2000 directive regarding the processing of petitions.

We note that the Attorney General and the Towns have made many allegations about the
“unfairness” imposed on them as a result of the February 11 directive from Assistant Secretary
Gover. The truth of the matter is that the directive had no effect on them. The effect of the
directive was felt almost exclusively by the BAR staff and petitioners. The BAR staff was
required to stop most independent research and to rely on the evidence submitted by petitioners.
If the directive had been in effect at the time of the Mohegan Proposed Finding in 1989, it is
quite likely that the Tribe would not have received a positive Final Determination five years
later. During those years the BAR staff spent considerable time engaged in independent research
in Connecticut and it was the evidence generated from that research that formed the basis for the
Final Determination. We did not have the benefit of a similar effort by the BAR staff in the
preparation of the Final Determination on our petition. The burden of addressing the issues
raised in the Proposed Finding on our petition fell entirely on us.

-- Allegations of Improper Influence: The GAO report notes that with respect to several
recent recognition decisions, the recommendation of the BAR staff for a Proposed Finding or
Final Determination was not accepted by the Assistant Secretary for Indian Affairs, who is the
ultimate decision-maker. The GAO found that “[m]uch of the current controversy surrounding
the regulatory process stems from these cases.”

In our case, while BAR staff initially recommended that a negative Proposed Finding be
issued, based on their review of our documentation, the Assistant Secretary determined that the
fact that we have lived on the Lantern Hill Reservation for over 300 years and have had an
ongoing relationship with the Colony and State of Connecticut throughout this same time period
should be given weight, consistent with prior actions of the Department in regard to state
recognized tribes in Maine. The BAR staff accepted the conclusions of the Assistant Secretary
as being within his authority and as consistent with the evidence. Attorney General Blumenthal
and the Towns of Ledyard, Preston and North Stonington were officially, and repeatedly, made
aware of this during a formal, on-the-record technical assistance meeting with the BAR staff in
August, 2000. However they continue to misrepresent the facts and distort the record on this
point.

During the Spring and Summer of 2000, the Towns of Ledyard, Preston and North
Stonington and the Connecticut Attorney General alleged that the processing of the Paucatuck
petition by the BIA had been subject to improper political influence and that the
acknowledgment process was corrupt.

On behalf of the Paucatuck Tribe, I wrote to Secretary Babbitt and asked that he request
the Department of Interior’s Office of Inspector General to investigate to determine if there was
any validity to these allegations. On August 23, 2000, the Inspector General expressly found no
factual basis for the allegations of improper influence and corruption, and no factual basis to
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conclude that Assistant Secretary Kevin Gover had a conflict of interest with respect to the
Paucatuck petition, or was otherwise acting improperly.

Subsequently, Representative Frank Wolf (R-Va) requested that the Inspector General
investigate the handling of the acknowledgement petitions for six tribes, including the Paucatuck
Eastern Pequot Tribe. On March 4, 2002, the Inspector General issued a report that erroneously
concluded that Assistant Secretary Gover had issued the Proposed Finding on our petition over
the objections of the BAR staff. Our attorneys pointed out the error to the Inspector General and
he promptly issued a correction. Attorney General Blumenthal was notified directly by the
Inspector General of both the error and the correction. However, he continues to misrepresent
the facts and distort the record on this point.

GAQ’s September 17 testimony, which is based on its November, 2001 report, did not
correct the record on these points.

Finally, it should also be noted that former Assistant Secretary Gover has publicly
informed Attorney General Blumenthal that the only time during the consideration of a petition
for acknowledgement while he was Assistant Secretary that he felt any political pressure or
influence was on our petition—and that pressure came from the Attorney General and the Towns
of Ledyard, Preston and North Stonington.

-- Meeting the Criteria for Acknowledgment: GAO noted in its report that there is
general agreement that petitioning groups must satisfactorily address the seven mandatory
criteria set forth in the regulations in order to be recognized. It recommended, however, that
clearer guidance be provided on what kinds and quantities of evidence are required to meet these
criteria, and for the consideration of historical circumstances when evidence may be lacking.
This may lead to results that appear to be inconsistent or arbitrary and a process that appears to
be lacking in transparency in the judgment of GAO. We do not disagree.

We support the continued application of all of these criteria to all petitioners. And, we
look forward to the forthcoming guidance the BIA has developed for ensuring that petitioners
and interested parties understand the kind and quantity of evidence that is needed to mest the
criteria. We hope that the new guidance will assist in making the process more consistent,
predictable and transparent for everyone. One of our concerns with the manner in which the
Attorney General and the Towns participated in the processing of our petition revolved around
their refusal or failure to disclose the identity and the credentials of the experts who assisted
them. The BAR staff and petitioners certainly have a sound basis for needing such information.
The evaluation of the evidence and analysis developed by their consultants would be more
reliable. The process would be markedly more transparent. We went to great lengths to openly
identify our experts and to present their credentials to the BAR and all of the interested parties.
It is regrettable that the Attorney General and the Towns did not do the same and still have not
done so.

During the additional technical assistance meetings the BAR held for the Attorney
General and the Towns in July, 2001, the BAR staff explained in great detail how they consider,
analyze, evaluate and weigh the evidence under each of the criteria. Based on that description, it
should have been possible for the Attorney General ant the Towns to effectively present
evidence that might show that we did not meet the criteria if such evidence exists. The Final
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Determination makes it clear that they failed to do so and that we met our burden of proving that
we do meet each of the seven criteria.

Attorney General Blumenthal and First Selectman Mullane have criticized Assistant
Secretary Gover’s decision to issue a positive Proposed Finding on our petition at the same time
that he raised questions about whether we had met our burden of proof on two of the mandatory
criteria. This criticism appears to be the result of a willful misunderstanding of what a Proposed
Finding is. When the BAR provides a petitioner with a “technical assistance” or “obvious
deficiencies” evaluation of a documented petition, and when the Assistant Secretary issues a
Proposed Finding, both actions are preliminary. Both are designed to highlight areas of
weakness and inconclusive evidence or documentation in order to enable the petitioner and
interested parties to better present their case. None of these actions constitutes final agency
action. They are intended to guide petitioners and interested parties in the development of
evidence and documentation so that when a final decision is made, it will be based on all of the
available evidence. It is in the final stage of the acknowledgement process, the issuance of a
Final Determination, where the Assistant Secretary must find that all seven criteria have been
met by the petitioner. At that stage, the failure of a petitioner to meet any one of the criteria is
sufficient to require the issuance of a negative Final Determination. Even a casual review of the
Proposed Findings and Final Determinations that have been issued by the Department since the
regulations were first issued in 1978 reveals these fundamental points about how the process
works. The GAO did not address this point int its 2001 report.

-~ Input from State and Local Governments: The GAO report notes repeatedly that
decisions regarding tribal status of petitioning groups also affect surrounding non-Indian
communities, and that procedures under the current regulations for providing information to
interested parties and considering their views on a petition are ineffective. While GAO correctly
notes that third parties have become increasingly active on recognition cases, the report failed to
note that all parties have difficulty getting information from the BAR staff and that the current
acknowledgment regulations provide significant opportunities for state and local governments
and other interested parties to be kept informed of and comment on a petition, including the
following:

e When a letter of intent to file a petition for recognition or a documented
petition is submitted, the Assistant Secretary for Indian Affairs must notify the
governor and attorney general of the state in which the petitioner is located and
publish formal notice in the Federal Register within 60 days. Governors,
attorneys general and all other interested parties are invited to “submit factual or
legal arguments in support of or in opposition to the petitioner’s request for
acknowledgment and/or to request to be kept informed of all general actions
affecting the petition” (25 CFR 83.9).

o Interested parties are notified when the documented petition is placed on
“active consideration” and BAR begins its review of the documentation and
analysis in preparation for the Proposed Finding; they are notified of any time
extensions for the issuance of the Proposed Finding; and are provided with a copy
of the report summarizing the evidence for each criteria which explains the
Proposed Finding.
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* These same interested parties have an opportunity to comment on the Proposed
Finding after it is issued by the Assistant Secretary.

o In addition, interested parties may request or participate in a formal, on-the-
record “technical assistance” meeting with BAR staff to discuss the reasoning
behind the Proposed Finding. The State of Connecticut and the Towns of
Ledyard, Preston and North Stonington exercised their prerogative to request
technical assistance from the BAR, and in August, 2000, and again in July, 2001,
the Department held on-the-record technical assistance meetings for them on our
Proposed Finding.

o Interested parties are part of the discussions that the Assistant Secretary holds
with the petitioner to decide on a timeframe for review of all the material and
evidence submitted as comments on the Proposed Finding in the preparation of a
Final Determination.

e Upon issuance of a Final Determination, an interested party may file a request
for reconsideration of that decision with the Interior Board of Indian Appeals.
Following that, an interested party can challenge a Final Determination in federal
court.

Whether a local government chooses to participate in the many opportunities afforded it
under the 25 CFR Part 83 regulations is another matter. In our case, the Towns of Ledyard,
Preston and North Stonington and State of Connecticut were notified by BIA in 1989, when we
submitted our letter of intent. It was only after our petition went on “active consideration” in
1998 that the Towns and Attorney General became active in opposing our petition.

-- The Scope of the GAO Report: The GAO report presented some new analysis and data
which is quite helpful, such as the discussion of recognition under the Indian Reorganization Act
and the accompanying chart showing when and how each of the 47 individually recognized
tribes was recognized, and the timelines for the acknowledgment process under the current
regulations.

However, we were troubled that the report also wandered to conclusions about other
aspects of the federal-tribal relationship without fully analyzing their impact or explaining their
connection to the federal acknowledgment process. This was true of the report’s brief discussion
of federal benefits and services to recognized tribes, exemption from the laws of state or local
jurisdictions, the taking of lands into trust to establish, add to and consolidate tribal homelands,
and the establishment of gaming facilities. The GAO report referred to the “controversies
surrounding the federal recognition process,” which are, as the report admits, tied to “events that
can only occur after a tribe is recognized.” It is unfortunate that a case of cart-before-the-horse
negatively impacts petitioners who are in the recognition process.

We wish that GAO had given more consideration and weight to the thoughts offered by
some petitioners in the process, along with those of BAR staff and interested parties. Surely
other petitioners would agree with the criticisms that the recognition process is too lengthy and
costly, and decisions may appear to be reached with a degree of subjectivity in analysis.
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Petitioners might not have focused on gaming and federal services, but rather on other issues,
such as the opportunities for third party input, concern that state and local governments want a
veto right over a petition, the need to insure that sensitive material in a petition (such as
membership information, information about traditional cultural practices, etc.) is adequately
protected from release to the public, the required level of evidence to meet the mandatory
criteria, and the question of whether the Department, which has recognized 15 tribes and denied
acknowledgment to 19 petitioners since 1978, might be predisposed against adding more tribes
to the family of Indian nations.

-- The Role of Gaming: The GAO report makes much of Indian gaming. The Paucatuck
Eastern Pequot Tribe wishes to comment on remarks in the report and by some public officials
which suggest that Indian tribes are being “invented” in order to be able to operate casino
gaming, and that the only reason unacknowledged tribes are going through the recognition
process is so they can take advantage of the Indian Gaming Regulatory Act.

Members of our Tribe have been working to achieve federal recognition since the 1970s,
long before Congress enacted legislation to authorize Indian gaming in 1988. Living as our
Tribe does in southeastern Connecticut, we want this Committee to know that our tribal leaders
and elders were gathering information and documentation about our Tribe in order to present our
case to the BAR long before anyone ever heard about the Foxwoods Casino or the Mohegan Sun
Casino.

For some petitioners, because of the length and cost of the federal acknowledgment
process, they find it necessary to agree to go into gaming so that they can bear the costs
necessary to hire the experts and develop the evidence necessary to achieve federal recognition,
not the other way around. In our case, even though we are recognized by the State of
Connecticut, our efforts to become federally recognized have been opposed by Attorney General
Blumenthal and the Towns of Ledyard, Preston and North Stonington. The Attorney General has
opposed our petition even though as a member of the State Senate in 1989 he voted in favor of
changes to state law that affirmed our existence as a tribe.

We don’t know how much money the Attorney General and the Towns have spent
opposing our petition, but we do know that they have employed one of the largest law firms in
the nation and have hired many experts. It is fair to say that more than a million dollars of State
tax revenues have been spent in opposition to our petition. Some of that funding has come from
the portion of revenues the State of Connecticut receives from the Mohegan and Manshantucket
Tribes and then distributes to the local communities. At the very least, it is ironic to hear First
Selectman Mullane complain about the impacts of Mohegan Sun and Foxwoods and then learn
that the funds he is provided to deal with those impacts are being spent to fight us. He
conveniently neglects to mention that the largest employer and taxpayer in North Stonington is
the Mashantucket Pequot Tribe.

The sources of funds available to assist petitioners are a small grant program in the
Administration on Native Americans in the Department of Health and Human Services and
prospective development partners in the private sector. In the private sector, virtually the only
parties interested in providing funds to a petitioner are from the gaming industry. We did not
create this system. It is the system imposed on us and in which we are required to prove our right
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to exist. We certainly agree that the system can be improved and we are willing to assist in that
effort.

The Attorney General and the Towns of Preston, Ledyard and North Stoningnton can’t
quite decide what they want. On one hand they tell us to follow the process. On the other hand
they tell everyone that the process is broken and corrupt and that any decision they don’t agree
with is proof of that. We can only conclude that the only process they want is one that gives
them the results they want.

We have lived in these communities for centuries. We will never leave. We know who
we are. We also understand that the “rules of the game” require us—and only us—to prove our
right to be there. We would like to have an open and cooperative relationship with our
neighbors. We hope that one day they will be able to accept us for who we are and that they will
honor the laws that have been written to define us and work with us to build a better community
for everyone.

On behalf of the Paucatuck Eastern Pequot Tribal Nation, thank you for this opportunity
to submit this statement. We would be pleased to assist the Committee members as your
consideration of this issue continues.

10
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THE BURT LAKE BAND OF

QTTAWA. & CHIPFEWAINDIANS: ING,

6461 E. Brutus Road, P.O. Box 206 » Brutus, Michigan 49716 ¢ (231) 529-6113

TESTIMONY OF CARL L. FRAZIER, CHAIRMAN OF THE
BURT LAKE BAND OF OTTAWA AND CHIPPEWA INDIANS, INC.
BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
ON S. 1392 AND S. 1393

SEPTEMBER 17 2002

Good Morning Mr. Chairman:

My name is Carl Frazier. I am the Chairman of the Burt Lake Band of
Ottawa and Chippewa Indians. On behalf of our tribal members, I thank you
for allowing me to submit written testimony today.

Mr. Chairman, I am frustrated, troubled and angered by the proposed
moratorium on tribal recognition as well as S. 1392 and S. 1393. From the
point of view of the Burt Lake Band, these bills if enacted would place yet
additional obstacles in our already-prolonged effort to have the Federal
Government acknowledge that we are a recognized Tribe. From the point of
view of Indian nations generally, S. 1392 appears to delegate the authority of
Congress to terminate a Tribe tc the Secretary of the Interior. Congress has
never previously delegated that authority to the Secretary and it should not do
SO IOW.

The Burt Lake Band of Ottawa and Chippewa Indians--then known as
the Cheboigan Band-- signed the 1836 Treaty of Washington and the 1855
Treaty of Detroit. The U.S. Senate ratified each of these treaties. Those
ratifications established a government-to-government relationship between
the Unites States and the Burt Lake Band.

The 1836 Treaty designated a 1,000 acre reservation for the Cheboigan
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Band. However, through no fault of the Band, a series of errors contributed to
the ultimate demise of this reservation.

1. Though ordered, the federal government failed to locate the actual
reservation boundaries,

2. Even though these lands were identified (Sections 35 and 36 N.
R3W), the federal government failed to remove these lands from public sale,

3. The federal government allowed individual members of the Band to
purchase these very same lands that should have been their reservation lands
to begin with,

4. We followed the advice of the local federal Indian Agent and placed
federal trust lands mto state trust status,

5. Local county officials then placed these same state trust lands on the
county tax rolls. Believing that this trust land was not taxable, our people did
not pay the real property taxes and a corrupt local timber baron named
McGinn bought these "tribal lands" at a public tax sale.

Then armed with a writ of assistance, McGinn ordered the Band from
its village site. Our people refused to move, so McGinn, aided by the local
sheriff, burned our tribal village to the ground in October of 1900.

The Tribe then sought help from the U.S. Justice Department. In 1911,
the United States sued McGinn in the United States Circuit Court for Eastern
Michigan. The United States alleged that it sued on bebalf of the
“Cheboygan band of Indians [which] is now and was at all the times
mentioned in this bill of complaint a tribe of indians[sic] under the care,
control, and guardianship of the plaintiff and said band is now and was at all
times mentioned in this bill of complaint recognized by the plaintiff through
its chiefs or head men which it annually elects.” In the litigation, the United
States sought to have all the conveyances set aside and the lands restored to
the Burt Lake Band. The court decided that, because the land in question had
been patented in fee without any restraint on alienation, no trust had been
created and the lands were in fact subject to state taxation.

The Tribe urged the United States to appeal that decision, but no
appeal was taken.
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Despite the loss of these lands, our people remained in the immediate
area and continued to maintain our tribal community life. In 1934, we
petitioned to reorganize our government under the Indian Reorganization Act
(IRA). To our surprise, we were found ineligible for IRA assistance solely
because we lacked communal lands and the United States would not allocate
any IRA funds to purchase new lands for our tribe.

While we were disappointed and continued to lobby for tribal lands, no
federal official ever told us that the U.S. had any thoughts of terminating our
government-to-govemment relationship with the United States.

Certainly, Congress has known how to end the government-to-
government relations between the United States and particular Indian tribes.
In the 1950s, Acts of Congress terminated those relations for a number of
tnbes. But Congress has never taken any action to terminate our tribe.

Today, our tribe still is centered in the area where our original viflage
was located, and it continues to correspond with U.S. government officials,
yet our name is not included on the current list of federally recognized tribes.
Unlike the members of most other non-recognized tribes, our members
continue to receive U.S. Indian Health Service benefits and our students still
qualify for the Michigan State Indian tuition waiver program. But we receive
no tribal services from the BIA.

My frustration stems from this: No one in the United States
Government can tell me or my tribal members when and under what legal
authority the United States terminated its government-to-government
relationship with our tribe. We have never been given any notice that the
United States intended to terminate the relationship.

After years of fighting for an answer, the Burt Lake Band, seeing no
alternative, filed a letter of intent to petition with the Branch of
Acknowledgment and Research (BAR) in the mid 1980s. We waited more
years until, finally with the support of Michigan Congressman Dale Kildee
and of some this committee’s excellent staff, our petition became number one
on the active consideration list at the BAR. That was in November of 1998.
Now, four years later, the BAR has still not assigned a team to or started to
work on our petition.



207

First, the BAR needed to complete work on other tribal petitions.
Then, the Muwekma Band and the Mashpee Tribe, who are equally deserving
of consideration, but well behind us on the waiting list, filed lawsuits in the
U.S. District Court. Each succeeded in having the Court order the BAR to
complete work on its petition within a prescribed deadline.

While we wait, we continue to pose some very simple questions.

1. What law, gave the BIA the legal authority to terminate Burt Lake
Band or any other federally recognized tribe?

2. If the BIA wants to terminate the Burt Lake Band, the Northern
Cheyenne, the Navajo, Rosebud Sioux, or Oneida or any other tribe
recognized by a treaty ratified by the Senate, can it do so simply by omitting
that tribe from its list of federally recognized tribes and terminating BIA
services to that tribe?

3. If the BIA omits the Northern Cheyenne, the Navajo, the Rosebud
Sioux, the Oneida, or some other treaty tribe’s name from the list of federally-
recognized tribes and gives it no appropriations, is that tribe terminated the
day the list is published, the day the services stop coming, a month later, a
year later, five years later? 1 simply cannot find the answer to that question.

When I pose these questions to the BIA, they give me no answers,
although one representative of the Solicitor’s Office did say that our tribe
could have chosen to dissolve itself. Ithen asked her how we managed to do
that without knowing it. We still have 650 active enrolled members, many
who are the sons, danghters, grand children and great grandchildren of those
who were in our village when McGinn burned it to the ground. Many of
these people are eligible for enrollment in other tribes, but they have chosen
to remain with the Burt Lake Band. Our Tribal Council still meets at least
once a month. We still have a tribal office, hold general membership
meetings and elections, operate tribal programs, and hold cultural gatherings.
Our people get together with each other on a regular basis and many of our
elders still speak our language. We still hold our ghost suppers, teach our
children our traditions and culture, attend local pow wows, hold traditional
funerals together, and testify at hearings like this. Representatives of our
tribe have visited the U.S. Congress on a regular basis since 1935. We have
worked with the BIA on our tribal land claims. So I ask again, when and how
did we choose to self destruct?
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Receiving no answer from the BIA, we last year filed an action in the
U.S. District Court for the District of Columbia and asked the Court to order
the BIA to include our name on the list of federally recognized tribes. The
U.S. moved to dismiss our case on the ground that we had not exhausted our
administrative remedies by going through the BAR process. To our dismay,
the Court granted that motion. So the Court has essentially told us that the
Department of the Interior has the power to terminate our government-to-
government relationship with the United States if it decides not to
acknowledge us through its administrative procedures.

Although we have no money, our lawyers are staying with us and will
appeal that decision, because we see no administrative remedies that we have
failed to exhaust.

While the Burt Lake Band appreciates the sincere efforts of this
committee and the interest Senators Dodd and Leiberman are showing by
drafting S. 1392, we see no benefit in that legislation. While the bill does
increase the authorization for the BAR, we have no reason to hope that those
funds will actually be appropriated, and no assurance that our petition will be
taken up even if those moneys are actually awarded. We are also deeply
troubled by the new hearing provisions contained in S. 1392 and the grant
proposals in S. 1393, because those moneys can be used by towns and local
governments to make life even more difficult for tribes in our position.

In the past, Congress has never explicitly granted the Department of
the Interior the authority to terminate an Indian tribe. In fact, whenever the
subject has come up, Congress has explicitly reserved this authority for itself.
1 call to your attention the findings in the Tribal List Act and in Tlingit and
Haida legislation contained in that same statute. Section 103(3) of the Tribal
List Act states that “a tribe which has been recognized . . . may not be
terminated except by an Act of Congress.”

The Tlingit and Haida Status Clarification Act was part of the same
public law that contained the Tribal List Act. The findings in that Act are
even more explicit on the powers of the Secretary of the Interior: “the
Secretary does not have the authority to terminate the federally recognized
status of an Indian tribe as determined by Congress” and “the Secretary may
not administratively diminish the privileges and immunities of federally
recognized Indian tribes without the consent of Congress.
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If Congress enacts S. 1392, codifying the BAR regulations and,
specifically, part 83.8 of those regulations, it is implicitly delegating its
authority to terminate a tribe to the Department of the Interior. We do not
think it should delegate that authority.

I close by returning to my first and most important point. When this
body ratified our treaty, it created a government-to-government refationship
between the Burt Lake people and the United States. This body has never
terminated that relationship. I respectfully call upon the members of this
Committee and the other Members of this Congress to honor that commitment
by helping us right this terrible wrong and injustice. We have no other place
to go.

Thank you for the opportunity to express the tribe's concerns on these
very important matters.

Respectfully submitted,

(ol ¥ Qoo

Carl L. Frazier
Burt Lake Band Tribal Chairman
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TESTIMONY OF CHAIRMAN TEX G. HALL
OF THE MANDAN, HIDATSA AND ARIKARA NATION

PRESIDENT OF THE NATIONAL CONGRESS OF AMERICAN INDIANS

BEFORE THE UNITED STATES SENATE
COMMITTEE ON INDIAN AFFAIRS

September 17, 2002

Chairman Inouye, Vice Chairman Campbell and Members of the Committee, I am
honored to submit written testimony on behalf of the National Congress of American
Indians, the nation’s oldest and largest association of Indian tribal governments. We
greatly appreciate the opportunity to participate inthe legislative process of the United
States Senate and to provide this Committee with our views on this critical issue.
Attached to this testimony, please find a copy of NCAI Resolution MSH-01-069, “To
Oppose a Moratorium on the Federal Recognition Process and in Support of a Fair and
Efficient Acknowledgment Process.”

On behalf of NCAI, I would urge the Senate to oppose any efforts to place an amendment
on the Interior Appropriations bill that would create a moratorium on the right of tribes to
petition the federal government for acknowledgment as a federally-recognized Indian
tribe. As you know, Senator Christopher Dodd has offered such an amendment (No.
4522 to Amendment No. 4472) to the Interior bill, and our understanding is that such an
amendment may come up for consideration this week.

Both the federal government and the NCAI have a longstanding position that legitimate
Indian tribes, whose status has been historically omitted because of the vagaries of U.S.
history and federal Indian policy, should have the right to petition for formal recognition
by the federal government. Such recognition acknowledges the government-to-
government relationship between the tribe and the federal government, as well as the
tribe’s eligibility to the benefits and services provided by the federal government to
Indian tribes.

The current process for federal recognition, found in 25 C.F.R. 83, is a rigorous process
requiring the petitioner to satisfy seven mandatory criteria, including historical and
continuous American Indian identity in a distinct community. Each of the criteria
demands exceptional anthropological, historical, and genealogical research and
presentation of evidence. The Department proceeds with exceeding deliberation, and
decides on average only one or two petitions per year. The vast majority of petitioners do
not meet these strict standards, and far more petitions have been denied or withdrawn
than have been accepted.
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The process is also plagued by an enormous backlog. Some petitioners have been
waiting over two decades since they submitted their initial petitions. Our understanding
is that a petitioner who has a completed petition before the Department of Interior now
has an estimated five to six year waiting period before the petition will receive
consideration. This is an unjust period of delay for a federal government agency, and
NCAI supports changes that will make this a more efficient and equitable process.

Senator Dodd’s proposed amendment would create an indefinite moratorium until the
Secretary of Interior certifies that certain new administrative procedures have been
created for the recognition process. Such an amendment would only increase the delay
for the petitioning tribes, of whom many have been waiting interminably for a decision.
Also, because there is no incentive for the Secretary to actually create this new process,
the petitioning tribes would be put in limbo for additional years, decades, or perhaps
forever. This would be the ultimate Catch-22 for a tribal petitioner.

Inappropriate to Legislate on an Appropriations Bill

Consistent with Senate Rule 16, Indian tribes have consistently opposed legislating on
important matters of Indian law and policy in appropriations bills. Such efforts have
historically been undertaken by those who have stood in opposition to Indian country on
matters that, if subjected to the full scrutiny of the legislative process, would not succeed.
Proceeding in this fashion provides no opportunity for tribal consultation or thoughtful
consideration of the impacts of the legislation on the diverse interests affected by such
action. As is the case here, there has been no tribal consultation developed on the
amendment.

The appropriate venue for the consideration of substantive changes in federal Indian law
and policy is the Senate Committee on Indian Affairs, as with today’s hearing on
legislation introduced by Senator Dodd, S. 1392 “Tribal Recognition and Indian Bureau
Enhancement Act of 2001,” for this Tuesday, September 17, 2002.

In addition to the Dodd bill, Senator Campbell has also introduced reform legislation that
was co-sponsored by Senators Inouye and Bingaman, S. 504. “Indian Tribal Federal
Recognition Administrative Procedures Act 2001.” While there is support from Indian
country for many of the concepts in S. 504, even this more comprehensive piece of
legislation is still in need of further consultation and refinement.

Specifically, there still needs to be further discussion about the need for an independent
commission on federal recognition, the purpose and function of additional hearings and
other procedures aimed at increasing the petitioners’ and interested parties’ participation
in the process, the appropriate criteria, including the importance of state recognition, for
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determining the existence of an Indian tribe, and the appropriate evidentiary standards for
evalnating information submitted in the petitions.

Finally, in response to recommendations made by the General Accounting Office (GAQ)
in their November 2001 report on “Improvements Needed in Tribal Recognition
Process,” the Administration is expected to soon release their strategic plan for improving
the process.

Clearly, the proponents of these measures should be afforded a meaningful opportunity to
have their initiatives given full and fair consideration by the Senate through the normal
legislative process. While it is true that there are problems with the process of federal
recognition — delays, high costs and lack of staff, to name a few — these burdens most
heavily fall on the tribes seeking recognition. NCAI is very much interested in
participating in deliberate reform efforts that are intended to protect the fundamental right
of tribes to petition for federal recognition.

Dodd Proposals One-Sided -- Do Not Address Tribal Concerns with the Process

Parties with divergent interests in the federal acknowledgement process have raised
concerns with it, however, Senator Dodd’s amendment, which embodies portions of S.
1392, only reflects the concerns of those opposed to federal recognition and completely
ignores the concerns of Indian tribes and petitioning Indian groups.

The existing process is a stringent one that requires intensive historical documentation of
seven mandatory factors. Despite testimony provided by the Native American Rights
Fund during a Senate Committee on Indian Affairs hearing in May 2001 that, “the criteria
in the present regulations are so burdensome and heavily dependent on primary
documentation that many legitimate Indian tribes simply cannot meet them,” Senator
Dodd’s amendment would appear to further raise the burden on petitioning groups by
heightening the evidentiary standards. Such a fundamental change to the federal
recognition process should not be enacted without careful consideration by the
Committee on Indian Affairs and meaningful consultation with Indian tribes and affected
petitioners.

As mentioned above, Senator Dodd’s amendment also does nothing to address the
concerns of Indian tribes and petitioning Indian groups related to the expense and time
required to complete the process. To the contrary, it would place a moratorium on
recognition decisions, further delaying the process. Moreover, one of the most critical
problems with the federal acknowledgement process is the lack of resources at the
Department for reviewing the submitted petitions and managing other administrative
requirements associated with the process, such as responding to Freedom of Information
Act requests and preparing for requests for reconsideration, judicial appeals, and lawsuits.
While Senator Dodd’s amendment would authorize additional funding for the

3
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Department, it would not allow the Department to expend any of those funds until it

certified to Congress that it had implemented new administrative procedures. Again, this
moratorium would only further delay the Department’s review of petitions and add to the
administrative burden already paralyzing the Branch of Acknowledgement and Research.

Finally, the amendment also appears to do little to meaningfully improve the procedures
for providing notice and opportunity to participate to interested third parties. The
existing regulations already provide for notice to the state and the community, the
consideration of relevant evidence, and formal meeting procedures. The provisions in
the Senator’s amendment would add little to the existing process.

Overall, the Senator’s amendment makes no real effort to meaningfully reform the
process and simply stands to further delay pending recognition decisions in the State of
Connecticut, and elsewhere.

Conclusion

Senator Dodd’s amendment is intended to obstruct the Department’s consideration of
certain petitioners from within the State of Connecticut. Its impact, however, would fall
unfairly on all of the legitimate tribes throughout the country who have yet to receive the
recognition they deserve. The Tribal Nations that make up NCAI are strongly opposed to
this amendment, and we urge you to join with us in our opposition.
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NATIONAL CONGRESS OF AMERICAN

THE NATIONAL CONGRESS OF
AMERICAN INDIANS

RESOLUTION #MSH-01-069

Title: To Oppose a Moratorium on the Federal Recognition of
Tribes and in Support of a Fair and Efficient Federal
Acknowledgment Process

WHEREAS, we, the members of the National Congress of American Indians
of the United States, invoking the divine blessing of the Creator upon our efforts and
purposes, in order to preserve for ourselves and our descendants the inherent
sovereign rights of our Indian nations, rights secured under Indian treaties and
agreements with the United States, and all other rights and benefits to which we are
entitled under the laws and Constitution of the United States to enlighten the public
toward a better understanding of the Indian people, to preserve Indian cultural values,
and otherwise promote the welfare of the Indian people, do hereby establish and
submit the following resolution; and

WHEREAS, the National Congress of American Indians (NCAI) was
established in 1944 and is the oldest, largest, and most representative national
American Indian and Alaska Native tribal government organization; and

WHEREAS, the administrative process to federally recognize tribes is set
forth in 25 C.F.R. Part 83, the Federal Acknowledgment Process (FAP), which is
implemented by the Bureau of Acknowledgment and Research (BAR) of the Bureau
of Indian Affairs (BIA) and gives the Assistant Secretary the decision-making
authority to render positive or negafive determinations on each petition for

recognition; and

WHEREAS, the result of a positive determination on a recognition petition
is of utmost significance and is not to be extended lightly because it acknowledges
the government-to-government relationship between the federal government and the
tribe and acknowledges the tribe’s eligibility to receive federal services and enjo;
other privileges of federally recognized tribes; and :

WHEREAS, the FAP process, which was developed in 1978 and revised in
1994 with an unprecedented amount of consultation with interested parties, is a
rigorous process requiring the petitioner to satisfy seven mandatory criteria each of
which demands exceptional anthropological, historical, and genealogical research
and presentation of evidence; and

INDIANS
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NCAI2001 MID-YEAR SESSION RESOLUTION #MSH-01-069

WHEREAS, despite the stringent criteria of the FAP process and the ample opportunity for
participation in the process by interested parties, efforts to reform the process have been proposed
continuously since 1988 in the U.S. Congress in order to attempt to establish 2 more equitable, less
costly and less time-consuming approach to federally acknowledging tribes, noting the lack of staff
and resources at BAR and the inordinate amount of time petitioners must wait to reach active

consideration by BAR; and

WHEREAS, some, including the State of Connecticut and certain Connecticut towns, have
launched an outright attack on the FAP process in the federal courts and in Congress and have called
for a moratorium on the federal recognition of tribes in a politically motivated effort to delay and
obstruct the BAR’s consideration of certain petitioners from within the State of Connecticut, fueling
controversy over the recognition process as well as sovereign rights of all tribes,

NOW THEREFORE BE IT RESOLVED, that NCAI does hereby support the rights of
unrecognized tribes to pursue federal recognition through a fair and efficient process, administrative

or otherwise; and

BE IT FURTHER RESOLVED, that while NCAT acknowledges that the FAP process
needs Improvements to ensure timely consideration of petitions, it opposes a moratorium on
recognition determinations while reform proposals are being offered, reviewed, or implemented as
such a moratorium would be wholly unfair to petitioners who have waited far too long to be
considered by BAR; and

BE IT FURTHER RESOLVED, that NCAI opposed politically motivated attacks on the
FAP process brought by states and towns either in court or on Capital Hill as such attacks are fueled
solely by efforts to deny a tribe’s right to pursue federal recognition in accordance with the law; and

BE IT FINALLY RESOLVED, that NCAI does hereby support this resolution and agrees
to work with Congress and the Administration to obtain necessary funding to permit the BAR to
fulfill its function and to ensure an administrative recognition process that more promptly processes
petitions while maintaining the integrity in the FAP process.
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NCAY 2001 MID-YEAR SESSION RESOLUTION #MSH-01-069

CERTIFICATION

The foregoing resolution was adopted at the 2001 Mid- Year Session of the National Congress
of American Indians, held at Foxwoods Resort Casino in Mashantucket, Connecticut on May 13-16,
2001, with a quorum present.

Susan Masten, President

a Majel, Rccordccrstaxy

Adopted by the General Assembly during the 2001 Mid-Year Session of the National
Congress of American Indians, held in Mashantucket, Connecticut o May 13-16, 2001.
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